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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

IN THE MATTER OF THE APPLICATION )
OF KIRK-HUGHES DEVELOPMENT,
)
LLC, FOR PLANNED UNIT
)
DEVELOPMENT CHATEAU DE LOIRE, )

CASE NO. CV-06-6587

1
Appellant,

)

1
1
1

Vs.

MOTION TO ENFORCE
POST-MEDIATION AGREEMENT

KOOTENAI COUNTY BOARD OF
COUNTY COMMISSIONERS; S.J. "GUS" )
JOHNSON; ELMER R. CURRIE; KATIE )
BRODIE,
1
Respondents.

)
)

INTRODUCTION
COMES NOW the Appellant, KIRK-HUGHES DEVELOPMENT, LLC (KHD), by and
through its attorneys, GLEN E. WALKER and KACEY L. WALL of the GLEN WALKER LAW
FIRM, and submits its Emergency Motion to Enforce Post-Mediation Agreement.
This Motion is based upon the papers and pleadings on file herein, the Points and
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Authorities and Exhibits attached hereto and such oral arbwinent as may be heard at the time of the
Hearing on this matter.
POINTS AND AUTHORITIES

I.

Statement of Relevant Facts

In 2004 and 2005, KHD purchased a total of Five Hundred Seventy-eight (578) acres
located on the East Shore of Lake Coeur d'Alene on what is locally known as the Flying Arrow
Ranch with the intent of developing a private resort community called Chateau de Loire (Site). Of
these acres, which are found on both sides of State Highway 97, One Hundred Eighty-four (1 84)
are zoned for Restricted Residential uses and Three Hundred Ninety-four (394) are zoned for Rural
uses, which allows for a subdivision totaling One Thousand (1,000) units or for a Planned Unit
Development (PUD). KHD filed a PUD application on May 4,2005.
The Appellant's plans made provisions to mitigate any and all impacts to the existing
road network as evidenced by the traffic analysis it had performed. At the conceptual stage,
KHD met all agency requirements for fire and roads, for water and sewer and for open space, as
more open space has been set aside than is required. Care also had been taken to develop a site
pursuant to the Audubon International's stringent criteria for wildlife habitat.
Despite KHD having fulfilled all obligations under the Ordinance, the Kootenai County
Board of County Commissioners (the "BOCC") denied KHD's PUD Application and KHD
immediately appealed the Decision to this Court.
On or about January 19, 2007, KHD and the BOCC (collectively "the Parties")
participated in mediation pursuant to Idaho Code § 67-65 10. During the Mediation, the Parties
agreed to resolve the matter under specific tenns and conditions, including that KHD would be
afforded expedited Hearing Dates. Additionally, it was agreed that KHD's Appeal would be
-

MOTION TO ENFORCE POST-MEDIATION AGREEMENT - 2
/

,

i

i

stayed until September 1,2007. (See Exhibit 1 - Post-Mediation Agreement - pg. 1, No. 1)
Pursuant to Idaho Code

5

67-6519(4)(c) "whenever a governing board or planning and

zoning commission grants or denies a permit, it shall specify the actions, if any, that the
applicant could take to obtain a permit". The Post-Mediation Agreement, duly executed by the
Parties, enumerated the actions that could be taken by KHD to obtain approval for its PUD
Application. (Id.) Specifically the Post-Mediation Agreement stated the following:
2. Pursuant to Idaho Code 5 37-6519(4)(c), the Board and KHD
agreed to and hereby do identify the actions that the applicant
KHD can take to obtain a permitlapproval of the PUD:
A. All proposed buildings sites shall be in compliance with
federal, state and local laws and regulations, including
those applicable to building on slopes.

B. Any disturbance of wetlands shall occur only as permitted
pursuant to federal, state and local regulations and
permitting, including these of the United States Army Corp
of Engineers.
C. KHD agrees to do the following to help mitigate the effects
of this development on Highway 97:

1. All construction traffic to be run at non-peak hours as
determined by the Idaho Transportation Department
(ITD).
2. KHD shall construct a permanent overpass/underpass
across Highway 97, subject to approval by ITD, during
phase 1 of the subdivision development in order to
allow free and safe movement of traffic back and forth
across Highway 97 on the project site.
3. KHD shall participate in studies of traffic mitigation on
Highway 97 sponsored by ITD and by the Kootenai
Metropolitan Planning Organization. This participation
shall be financial in nature in an amount to be agreed
upon by the parties at a future date.
[ Id. at p. 1-2, para. 2(A)-(C)]
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Subsequent to the signing of the Post-Mediation Agreement, KHD proceeded to comply
with the terms and conditions thereof to gain approval of its Application from the BOCC. It had
been discussed and it was contemplated that KHD would, in essence, file an only slightly
modified Application incorporating the conditions for approval as noted in the Post-Mediation
Agreement. (Exhibit 1)

11. Argument
Following the execution of the January 19, 2007, Post-Mediation Agreement, KHD
began to have one problemlsetback after another beginning with the appointment of an outside
Planner by the County who did not have the duties of a Director which substantially limited the
rights of KHD.
a.

Contract Planner:

Because the Interim Director of the Planning Department, Ms. Cherri Howell, was a
former Independent Land Planner for KHD, the BOCC believed that this created a conflict-ofinterest between KHD and the Planning Department. In fact, the BOCC actually created the
perceived conflict when it hired Ms. Howell and elevated her to the Director's chair, albeit,
temporarily, since the BOCC was well aware at that time that Ms. Howell was currently under
contract with KHD.

Because of this perceived conflict, Kootenai County (the "County")

contracted with an outside party, Mr. Scott Brown, to act as Planner for the KHD Application.
Mr. Brown's hiring proved to be divisive and ineffectual due to the County's refusal to
grant him the authority to make decisions otherwise reserved for the Director while preventing
KHD from going to the Acting Director for relief from Brown's adverse decisions.
Under normal processing conditions, an applicant could appeal any adverse decision of
its assigned Planner to the Director. Under the structure devised by the County to handle the
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KHD Application, KHD had no such secondary avenue and was restricted to accepting Mr.
Brown's decisions as indisputable although he had no ability to make either decisions or
recommendations regarding the Application because he did not have all the tools at his disposal
in order to fully execute his duties as a quasi-Director. Even though KHD constantly protested
this arrangement, the County repeatedly refused to grant Mr. Brown the relevant authority of a
Director or to hire another individual to act in that capacity so that KHD would have the same
appeal and deviation paths as were open to Gozzer, Black Rock, Powder Horn and others. Still,
KHD proceeded in good faith and continued to adhere to the Post-Mediation Agreement and to
meet the terms set forth therein which were deemed necessary in order to gain approval of its
PUD and Subdivision Plat fi-om the BOCC. KHD did this despite the fact that no previous
applicant has ever been required to meet the conditions that Mr. Brown imposed on KHD.
On or about March 16, 2007, KHD resubmitted its modified Application and was
prepared to proceed to its April 19, 2007, Hearing before the Hearing Examiner, as outlined in
the Post-Mediation Agreement. [

Id. at

p.2, para. (D)(l)]

The Application was filed and

accepted by the Planner, Scott Brown, who sent out Legal Notices for the April 19, 2007,
Hearing. Although KHD had complied with each of the conditions enumerated in the PostMediation Agreement, Mr. Brown, on or about March 26, 2007, drafted a letter which raised
ancillary issues as to the completeness of KHD's Application; issues which had not been raised
when the Application was previously submitted and processed through the BOCC.
At this point in Mr. Brown's tenure, KHD was experiencing not only the road block to
appealing any of his decision but was also struggling under the burden of not having a Planner
who had the authority to allow KHD the customary deviations from the strict language of the
Ordinances as are routinely granted to developers of large projects and as was granted Gozzer
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Ranch and Black Rock Resort. This situation was made quite clear in Mr. Brown's March 26,
2007, letter. Even though the previous Planner had granted such deviations to KHD and even
though it was presumed these deviations would automatically continue with the modified
Application, Brown said he didn't have the same authority to deviate fi-om the Ordinances as the
previous Planner and that only the Director had such authority. Mr. Brown maintained this
position even though KHD did not have a Director. Therefore, he wouldn't grant KHD any form
of deviation. To avoid conflict, KHD met with John Cafferty, the County's Attorney, and Mr.
Brown; and they agreed KHD would actually have its Engineer provide additional engineering
services in order to comply with the strict language of the Ordinances and then have those
Exhibits entered into the Record at the Hearing. This additional engineering service caused
KHD to incur expenses of over One Hundred Thousand Dollars ($100,000.00)'
On or about March 27, 2007, KHD met with John Cafferty, in an attempt to resolve the
inconsistencies in Mr. Brown's March 26, 2007, letter, in order to make sure that the April 19,
2007, Hearing date would proceed without delay.

As it was thoroughly discussed at this

meeting, it is painfully apparent that KHD does not have a bona-fide Planner with the authority
to make decisions in accordance with the Ordinances. This deficit has created a dilemma for all
Parties concerned, and KHD asked Mr. Cafferty to contact the BOCC and request that it
empower Mr. Brown with the authority that would have been available to it had KHD's
Application been processed through the normal, in-house channels. KHD further requested that
Mr. Cafferty ensure that its Hearing before the BOCC be set within forty (40) days of the date of
the Hearing before the Hearing Examiner. (See Exhibit 2)
Brown required KHD to provide 20 sets of engineering maps when the Ordinance required an applicant to provide
only 5 sets. This cost KHD over $10,000.00 in unnecessary copying expenses. Brown also required KHD to show
specific building structures within each lot which cost it over an additional $100,000.00 at the Conceptual Stage
when such did not have to be in place until the Construction Development Phase.
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After the March 27 meeting, KHD requested that the Hearing date before the Hearing
Examiner be moved from April 19, 2007, to the earliest date available in May, 2007. KHD
originally protested this move; but upon receiving Mr. Cafferty's March 27, 2007, letter
memorializing the discussions of the 27Ih and upon further deliberation, it was quite clear to
KHD that this move would be in the best interest of resolving the minor concerns which had
been addressed by some of the Agencies in their Comment Letters and would give other
Agencies, as discussed below, the needed time to submit their comments, particularly since Mr.
Cafferty's March 27, 2007, letter stated, "that without the required findings (Comment Letters)
by the agencies with jurisdiction, (KHD's) application cannot be approved." (See Exhibit 2 April 4, 2007, Letter from KHD to John Cafferty - p. 2, para. 1, lines 1-2, referencing the March
27, 2007, Letter from John Cafferty to Gary Young of KHD - Attached to and a part of Exhibit
2, pg.2, lns.1-4)

Even though KHD contends that this statement by Mr. Cafferty is a

misstatement of applicable law, it agreed that it would be in everyone's best interest to move the
Hearing date before the Examiner to a date in May, 2007. A new Hearing date was then
scheduled for May 3 1,2007.
KHD bases the position discussed above on Chapter 2, Subsection C(f) of Kootenai
County Subdivision Ordinance No. 394 which states, "Agency Review. If the application is
complete, the County forwards it to other agencies and organizations with relevant expertise or
jurisdiction, requesting their evaluation and response within 30 days."

There is nothing in the

Agency Review Section or in the Ordinance stating that without all the comments from the
Agencies, an applicant's "application cannot be approved." In fact, it is just the opposite. The
language found in most of the applicable Ordinances gives the Director of the Building and
Planning Department the power to accept and to designate an application as complete even
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though some information is missing. The Director also has the power to determine which
Agencies will receive copies of the applications. (Chapter 15, Subsection A of Kootenai County
Zoning Ordinance)
After the March 27, 2007, meeting, any time KHD tried contacting Mr. Brown, he was
not available. Finally, he informed KHD that he would not do anything until a new contract with
the County had been executed. Thus, Scott Brown stopped acting as the Planner on the KHD
Application on or about April 9, 2007, when he received a letter from KHD asking for an
additional meeting so that they could review the documents before the Hearing with the
Examiner. Mr. Brown made this determination even though the Planner's Scope of Work
document states the Planner is to appear and take part in the Hearing before the Hearing
Examiner, which was initially set for April 19, 2007. The Planner's Scope of Work document
further states that the Planner is to make "(a)ll reasonable efforts to accommodate meetings and
timelines to complete the application(s)." (Exhibit 8) This, obviously, was not met by Mr.
Brown which now greatly prejudices KHD.
b.

Post-Mediation Agreement is Breached:

This turn of events has left KHD in somewhat of a quandary since it cannot communicate
directly with the Interim Director, Ms. Howell. Furthermore, the County has used this situation
to unilaterally move KHD's expedited Hearing date with the Hearing Examiner from May 31,
2007, to July 19, 2007. (Exhibit 9, April 18, 2007, ltr. Cafferty to KHD, para.3) Thereafter, on
or about April 18, 2007, KHD learned that the County had also moved its Hearing date before
the County Board of County Commissioners from July 12, 2007, to some date in September,
2007. This move not only negated the express language of the Post-Mediation Agreement but
also caused KHD to forfeit a consulting fee in excess of Twenty-five Thousand Dollars
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($25,000.00). Moving the BOCC's Hearing from July to September, 2007, will also cause KHD
to be faced with the prospect of having to lift the Stay on its Appeal, which is in effect only to
September 1,2007.
Even more important is the fact that the deadline set forth in the Post-Mediation
Agreement for the completion of this phase of KHD's approval process, September 1, 2007, will
be violated due to the County's breach. (Exhibit 1) The County is, in essence, punishing KHD
because the County decided not to award a contract to Scott Brown but leave KHD without a
director and then decided, after KHD complied with all its requirements, not to renew Scott
Brown's contract and made the determination that KHD's Application will come back in-house
beginning May 1, 2007, the date Scott Clark becomes the new, permanent Director of the
Building and Planning Department. The County is claiming because of these moves, it cannot
possibly maintain the expedited dates given to KHD. KHD argues that if it could not meet the
dates negotiated and agreed upon in the Post-Mediation Agreement, it should not have
terminated its contract with Scott Brown, or it should have executed another contract with
someone else so that the Agreement would not be breached.
It appears that one of the reasons the Department of Environmental Quality (DEQ) and
possibly other Agencies were not ready with their Comment Letters in time for the April 19,
2007, Hearing is because the County neglected to inform the Agencies that they were to work
directly with the Applicant. (Exhibit 8) However, each time KHD approached one of the
Agencies, KHD was told it could only respond to the County. KHD was informed by the DEQ
that if it had been advised that it would be the responsibility of the Applicant to gather the
Agencies' comment letters, it would have gladly cooperated with KHD.
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On or about April 6, 2007, Mr. Cafferty responded to KHD's April 4, 2007, letter, stating
that due to KHD agreeing to the rescheduling of the April 19 Hearing, "the expedited guarantees
in the settlement agreement no longer apply". (See Exhibit 3 - April 6, 2007, Letter from John
Cafferty to KHD, p.1, para. 3). On or about April 9, 2007, KHD responded to Mr. Cafferty's
April 6, 2007, letter, directing Mr. Cafferty to the Post-Mediation Agreement (Exhibit 1, p.2,
para.[D]), which states as follows:
D. Kootenai County agrees to make available to KHD an
expedited Hearing schedule as follows:
1. If the new PUD and subdivision applications as submitted,
are complete by March 16, 2007, a hearing on those
applications will be scheduled before a hearing examiner
on or about April 19,2007;
2. The hearing examiner will issue written findings of fact and
conclusions of law within two weeks of the conclusion of
the hearing, approximately early May, 2007;
3. After the hearing examiner issues herlhis findings of fact
and conclusions of law the matter will be set for a public
hearing in front of the BOCC as soon as the twenty-eight
day notice can be met pursuant to the Kootenai County
Hearing ordinance (ordinance 355);
4. Following the conclusions of the public hearing the BOCC
will meet and deliberate the merits of the application within
two weeks;

5. The BOCC will issue its findings of fact and conclusions of
law within two weeks of their deliberations; and
6. In the event KHD is not able to have the submitted
applications complete according to this schedule, a new
expedited schedule will be set.
(See Exhibit 4

-

April 9, 2007, Letter from KHD to John Cafferty & Exhibit 1 - Post-

Mediation Agreement; Emphasis Added). An expedited schedule was to be afforded KHD
regardless of the circumstances which may occur.
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On or about April 9, 2007, Mr. Cafferty, responding to KHD's April 9 letter, retracted his
previous statement regarding KHD losing its expedited guarantees and informed KHD that the
County had "agreed to make May 3 1,2007, at 6:00 p.m., available for the Hearing of your matter
in front of the Hearing examiner. At this time, there is also a date available with the Board of
County Commissioner, July 12, 2007, at 6:00 p.m." (See Exhibit 5 - April 9 Letter from John
Cafferty to KHD, p.1, para. 1). In this letter, Mr. Cafferty also stated that if he did not hear from
KHD "by Friday, April 13, I will presume that you desire to proceed with the August 9, 2007,
Hearing".

(Id.,para. 2)

On or about April 13, 2007, KHD info-med Mr. Cafferty that it desired

to proceed with the May 3 1,2007, Hearing Examiner date and the July 12,2007, BOCC Hearing
date, as outlined in Mr. Cafferty's April 9, 2007, letter. (See Exhibit 6 - April 13, 2007, Letter
from KHD to John Cafferty). The letter was faxed to Mr. Cafferty on April 13, 2007, at 12:22
p.m. as is evidenced by the fax confirmation page attached thereto.

(Id.)

Taking into

consideration the totality of the foregoing circumstances, KHD contends that the only conclusion
this Honorable Court can reach is that the County and the BOCC breached the Post-Mediation
Agreement executed by the Parties.
c.

New Building and Planning Department Director:

On or about April 17, 2007, during a conversation with Mr. Cafferty, KHD learned that
the County had hired a new Director for the Planning Department and that Cherri Howell would
be stepping down on or about May 1, 2007. As such, with Cherri Howell no longer working in
the Planning Department and the County's perceived conflict therefore eliminated, Mr. Cafferty
requested that KHD agree to have its Application handled in-house by the Planning Department,
thereby saving the County money by removing the necessity for the County to renew Mr.
Brown's contract. By letter dated April 17, 2007, KHD advised Mr. Cafferty that it had no
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objection to its Application being handled in-house, but KHD's "concern would be the delay that
would be created by the loss of the current hearing date". (See Exhibit 7 - April 17, 2007, Letter
fiom KHD to John Cafferty, p. 1, para.2, lines 3-4). In order to maintain the May 3 1, 2007, date
before the Hearing Examiner and the July 12, 2007, BOCC Hearing date, KHD proposed that
Mr. Brown be allowed to send out the Notices for the May 31, 2007, Hearing, or, in the
alternative, as Counsel for the County, that Mr. Cafferty handle that task.

(a.at p.2, para. 1)

On or about April 18, 2007, while speaking with Mr. Cafferty, KHD learned that the
County had unilaterally, with neither KHD's notice nor consent, moved KHD's Hearing date
before the BOCC fiom July 12, 2007, to some date in September, 2007, thereby negating the
express language of the Post-Mediation Agreement which required that KHD be granted an
"expedited schedule" and thereby assuring that KHD would not be able to complete the
processing of its Application by September 1, 2007, as outlined in the Post-Mediation
Agreement. (Exhibit 1)KHD learned that the County hired an Independent Engineer from RuenYeager & Associates who came on board on March 16, 2007, and whose responsibility was to
review KHD's Application for engineering feasibility and provide comments to the County. As
can be seen from Exhibit 8, the Consultant Planner's Scope of Work as pertains to the KHD
Application, the Engineer was to provide an overview of all aspects of KHD's PUD and
Subdivision Application and was not limited to just all things dealing with engineering. (Exhibit
8) Due to this specific and detailed involvement, KHD suggested that the Engineer would be
available to bring the new Director and KHD's new Planner, whether in-house or contract, up to
speed. There would be very little for the new Planner to do because he/she would have the
benefit of Mr. Brown's Staff Report and the Engineer's reviews, which are believed to be
already completed. As such, there is no reason to lose the Hearing date of May 31, 2007, now

.,
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set for KHD to go before the Hearing Examiner or the Hearing date of July 12, 2007, before the
BOCC.

d.

The Post-Mediation Apreement Must Be Enforced:

"'The existence of a valid agreement of compromise and settlement is a complete defense
to an action based upon the original claim."' (Goodman v. Lothrop, 151 P.3d 81 8, 821 (Idaho
2007) (citing Wilson v. Bonert, 81 Idaho 535, 542, 347 P.2d 341, 345 (1959)). "The agreement
supersedes and extinguishes all pre-existing claims the parties intended to settle." (Id.) "'In an
action brought to enforce an agreement of compromise and settlement, made in good faith, the
court will not inquire into the merits or validity of the original claim."'

(Id.)

"All that remains

before this Court is the question of the validity and enforceability of the mediation agreement at
issue." (Id.)
The actions which the County has taken regarding the processing of KHD's Application
are simply inexcusable. Quite frankly, this is the same kind of action and inaction which led
KHD to file its initial Appeal. There are simply no explanations which would account for the
County's actions in this matter other than it simply does not want to approve KHD's Application
regardless of its merits. KHD has exhibited absolute professionalism and extreme patience in its
dealing with the County, and yet KHD again finds itself seeking the intervention of this Court.
The County seems to be asserting that it has granted KHD special treatment through the
Post-Mediation Agreement, when in fact it has not. KHD had the absolute right to file a new
PUD Application after the unwarranted denial of its original Application. The Post-Mediation
Agreement merely memorializes the procedure to which the County must adhere in approving an
Application that should have been otherwise approved and would have been approved absent the
County's abuse of discretion.
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The County's bad faith can further be seen through Mr. Brown's requesting copies of
blueprints from KHD in quantities that were not required by the Ordinance. Specifically, Mr.
Brown required that KHD provide twenty (20) sets of certain maps, when the Ordinance only
requires that an applicant provide five (5) sets. KHD complied with this request because there
was no one to whom KHD could appeal Mr. Brown's request/decision because there was no
Director in place. This faulty decision cost KHD over Ten Thousand Dollars ($10,000.00) in
unnecessary copying costs. Now, after acquiescing to every demand of the County and its
representatives, KHD should not be made to endure the County's breaching of the Settlement
terms by reneging on dates already granted to KHD.
The Post-Mediation Agreement was a valid compromise and settlement of the issues
surrounding the County's denial of KHD's PUD Application. KHD has every right to demand
that the County act in good faith and in accordance with the express mandates of the PostMediation Agreement. Accordingly, the Court should order that the Agreement be enforced by
the County providing KHD with an expedited Hearing schedule containing the dates previously
set and agreed to by the Parties after the request by the County to KHD, to wit: the May 31,
2007, and the July 12, 2007, dates.

Maintaining the previously granted Hearing dates is the

only way the Parties can complete the terms of their Settlement Agreement prior to September 1,
2007, as outlined in the Post-Mediation Agreement. (Exhibit 1)
e.

Attorney's Fees and Costs:

Pursuant to I.C. 12-117, the prevailing Party in an administrative or civil judicial
proceeding involving a County and a person shall be awarded attorney's fees, witness fees and
reasonable costs if the Court finds that the losing Party acted without a reasonable basis in fact or
law. Appellant KHD complied with the terms of the Post-Mediation Agreement, and, but for the
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breach of the County, there would be no need to return to this Court for further direction.
Accordingly, since the County's unjustified actions have required that KHD again seek the
intervention of this Court, KHD should be awarded its attorney's fees and costs. Such an award
will help mitigate KHD's damages and delay in moving forward with its project, particularly since
the County's actions are in strict opposition to the unambiguous language of the Post-Mediation
Agreement.
111. Conclusion

Based on the foregoing analyses and arguments and on the attached Exhibits, Appellant
Kirk-Hughes Development, LLC, believes it has fairly and in good faith acted under the negotiated
Post-Mediation Agreement and asserts that the County should be required to do the same.
Accordingly, KHD requests that the Court order the Hearing dates previously agreed upon be
reinstated, to wit: the May 3 1, 2007, Hearing before the Hearing Examiner and the July 12, 2007,
Hearing before the BOCC.
DATED t h i s 2 z d a y of April, 2007.

GLEN WALKER LAW FIRM
Attorneys for Appellant

\iac,2 civ
Kacey L.
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all

CERTIFICATE OF SERVICE

day of April, 2007, I caused to be served a
I HEREBY CERTIFY that on the.24,y .7Y'
true and correct copy of the foregoing by the method indicated below, and addressed to the
following:
Kootenai County
Dept. of Legal Services
John A. Cafferty, Atty.
45 1 Government Way
P.O. Box 9000
Coeur d'Alene, ID 83816-9000

[ ] U.S. Mail
[ ] Hand Delivered

[ q a c s i m i l e to: (208) 446- 162 1
[ ] Overnight Mail
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EXHIBIT 2

Judith H. Braecklein, Esq.

Geraldine Kirk-Hughes, Esq.
State Bar No. 3444

State Bar No. 3322

04 April 2007
John Cafferty, Esq.
Kootenai County Attorney
P.O. Box 9000
Coeur dlAlene, ldaho 83816-9000
Via Facsimile (208.446.1621)

Re:

Chateau de Loire Developrnent Project

Dear Mr. Cafferty:
Thank you for agreeing to meet with me on 27 March 2007. 1 have always found my
interactions with you to be professional and civil, and I extend my gratitude to you for those
courtesies. As to my company's PUD application, it has always, and remains, the intention of
Kirk-Hughes Developrnent ("KHD") to comply with the terms set forth in the settlement
agreement reached between KHD and the Kootenai County Board of Commissioners (the
"Agreement"). As managing member of KHD, it is my goal to ensure that we have met all of the
conditions set forth in the Agreement so that KHD will receive the approval of its entitlements as
contemplated by the parties.
I have reviewed the comment letters from the county agencies and have several concerns
reiating to them. In its letter, ldaho Transportation Department requests that KHD reissue the
traffic study. Whlle I respect the agency's request, it is puzzling to me as to why ITD did not
even receive KHD's packet until 27 March 2007, leaving it with only 3 days to respond thereto.
In addition, due to its delay in receiving the packet, the Department of Environmental Quality
has stated that it does not have sufficient time to respond to the County's request for comments.
It was my understanding that the County would contact all of the respective agencies prior to,the
re-submittal of our application to provide them with notice that the review would be necessary,
and that the appropriate time would have been set aside by the respective agencies to timely
submit their comments. Obviously, this was not done.
As you know, it was contemplated that Kirk-Hughes Development would essentially re-file the
same application. However, it is apparent that issues are being raised in the subsequent review
that were never mentioned in the first review of the application. Because the application is
being reviewed by a different examiner, KHD is cognizant of the differing opinions that could
arise and this underscores the necessity of Mr. Brown being conferred the authority to make
decisions normally held by the Director, as we discussed at length during our 27 March meeting.
Unfortunately, as It now stands, it is apparent that KHD does not have a bona-fide county
Planner with authority to make decisions in accordance with the ordinance and that this failure
has created a dilemma for all parties concerned.
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It is for the foregoing reason, that KHD respectfully requests that the hearing date be moved
from 19 April 2007, to the earliest date available in May. Although thls move was originally
protested by KHD, after further deliberation, it has become clear that such would be in the best
interest of resolving the minor concerns which have been addressed by some of the agencies.
This change wlll allow KHD to address some of the concerns noted in the Agency's comment
letters and will allow the agencies with additional time in order to submit their comments. More
importantly, during the interim, I respectfully request that you contact the Board and request that
it empower the Mr. Scott Brown with the authority that the Director would otherwise have had
KHD's application been processed through the normal channels. We are also requesting that
you ensure that our hearing before the actual Board is set within 40 days of the date of the
hearing before the Hearings Examiner. Just for clarification, contrary to the assertlon in your 27
March 07, letter, we are not prepared to waive any right to appeal as to the completeness issue
to the Hearing Examiner. However, this issue should be eliminated by our agreeing to move the
hearing date from the 19 April, setting.
It is our Intention to ensure that the application is as complete as possible and in accordance
with the ordinance. We only ask that the proper mechanisms be in place that will allow the
application to be processed without delay.
Thank you for your assistance in this matter. If you should have any questions, do not hesitate
to contact me. I will be in Coeur d'Alene until Sunday, 08 April 2007, so until that time, you can
reach me on my cell at 702.498.6218.
Sincerely,
KIRK-HUGHES & ASSOCIATES

-ysgsssx*
Geraldine Kirk-Hughes, Esq.
Cc:

Kacey Wall (Via Facsimile to'208.667.8503)
Gary Young (Via email)
Scott Brown (Via Facsimile to 208.769.9777)
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KOOTENAI COUNTY
DEPARTMENT OF ADMINISTRATIVE SERVICES
Legal Services Human ~esourceServices - Risk Management
John A. Cafferty
Darrin L. Murphey

Erika Ellingsen Grubbs
Pat Braden

March 27,2007

Gary Young
1810 Schneidmiller Avenue, Suite 141
Post Falls, ID 83854

RE:

Chateau de Loire - Kirk-Hughes Development, LLC
Meeting of March 27,2007

, '

" .

Dear Mr. Young:
This letter is to follow up and memorialize our discussions at the meeting this morning that
flowed into the afternoon.
Pursuant to comments that I made during the discussion, it will be the County's position
that your clients' application will be considered vested as of the date of the March 22 submittals.
Additionally, your clients, who were present at this meeting, agreed to submit additional
documentation to bring their application into compliance with the technical requirements of the
PUD and Subdivision Ordinances. Specifically, your clients will address the issues raised by Mr.
Scott Brown in his March 26, 2007, letter. The docuinents will be submitted to Mr. Brown for
placeinent in the record as soon as possible. However, the items submitted after the March 22,
2007, deadline will not technically be in the record, pursuant to Ordinance 355, until they are
brought into the record by you and/or your clients at the April 19,2007, hearing. The documents
to the hearing as a courtesy to both interested
will be allowed to be viewed by the public
parties and your clients.
Finally, your clients have agreed, as
documentation to remove any question as
moving forward with the April 19,2007,
- -completeness issue to a
Department of Environmental

above, to supply the additional requested
Therefore, your clients will be
requesting an appeal of the
are aware that the Idaho
with jurisdiction, has stated

I

451 Government ~ a ; PO
Legal Services/Risk

(83816-9000) Coeur dlAlene, ID 83814
208-446-1 620 Fax 208-446-1 621

March 27,2007
RE: Chateau de Loire - Kirk-Hughes Development, LLC
Meeting of March 27,2007
Page 2

that it will not have its comments in to the County in time for the April 19,2007, hearing. It is
your clients' intention to go forward with this knowledge and, after having been advised that
without the required findings by the agencies with jurisdiction, their application cannot be
approved.

-?
1

In closing let me thank you for your professionalism at our meeting. Though there was
some heated discussion I believe that you and Mr. Brown were able to agree that it was in
everyone's best interest to comply with the plain language of the applicable ordinances.
Though I appreciated the invitation extended by you and your client to act as the director; I
think we all can appreciate why this cannot be. Finally (to reiterate) the opinions that 1 may have
expressed during the meeting were my own opinions and not the position of any decision maker
relative to your application. I lack any authority to approve or deny applications to the Planning
and Zoning department. That power is reserved to the BOCC.

ohn A. Cafferty

J ACIbd
cc: Geraldine Kirk-Hughes
Scott Brown
Kacey Wall

451 Government Way PO Box 9000 (83816-9000) Coeur d'Alene, ID 8 3 8 1 4
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KOOTENAl COUNTY
DEPARTMENT OF ADM1NlSTRATlVE SERVICES
Legal Services Human Resource Services - Risk Management
John A. Cafferty
Darrin L. Murphey

Erika Ellingsen Grubbs
Paf Braden

April 6, 2007

Geraldine Kirk-Hughes, Esquire
Kirk-Hughes Br Associates
2551 South Fort Apache Road, #lo3
Las Vegas, NV 89 1 17

RE:

Chateau de Loire Development Project
PUD and Subdivision

Dear Ms. Kirk-Hughes:

I am in receipt of your April 4, 2007, facsimile. Let me begin by addressing what appears
to be an ongoing misconception. During the mediation, it was never represented by the County
that KHD was entitled to an approval of their proposed PUD and subdivision. Aside from the fact
that the original application was for a PUD only, and the present application is for a subdivision,
the mediated agreement was to allow KHD to reapply for a new project similar to the project that
was denied pursuant to the terms of the mediated settlement. It would be improper had Kootenai
County ever promised any kind of result on an upcoming application prior to the facts being
before the Board at a public meeting.
In your letter of April 4,2007,'you stated that KHD respecfilly requested that the hearing
date be moved from April 19,2007. Pursuant to your request, this matter will be rescheduled for
May 3 1,2007, The hearing will also need to be re-noticed. It will be the job of the applicant to
ensure that all mailed notices are properly perfected in accordance with Kootenai County
Ordinances and Idaho Code, Kootenai County will supply the published notice and KHD will be
charged forty dollars ($40.00) for the publication costs. Additionally KHD will be charged the
standard two-hundred dollar ($200.00) rescheduling fee, Kootenai County will not charge KHD
the standard hearing examiner fee for the additional hearing.
As stated in the settlement aseement,

KHD was entitled to an expedited hearing of April

19. As a result of your desire not to have your matter heard on April 19, the expedited guarantees
in the settlement agreement no longer apply. That being said, Kootenaj County is willing to try to
accommodate your proposal and allow this matter to be heard on May 3 I , 2007. However, the
availability of the Board of County Commissioners is 11ot guaranteed and will be scheduled in the

451 Government Way
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RE: Chateau de Loire Development Project
PUD and Subdivision
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normal course. At this juncture, it looks likely that your case can be heard by the Kootenai
County Board of County Cornm issioners on or about the 9Ih day of August, 2007. Additionally, as
a result of the rescheduling, the County will likely be incurring additional fees to the contract
planner on this case, Scott-Brown; At this point, Kootenai County is willing to absorb those costs
in order to facilitate KHD's application, but does not waive its right to recover those additional
fees in the future.
As a result of the moving of the hearing froin April 19,2007, t o May 3 1,2007, the staff
report will not be available until approximately May 21,2007.

I

!

i

!
I

i

There has been discussion about the possibility of a new contract planner handling your
case and/or the vesting of the existing contracl planner with the authority of the planning director,
to-wit: the ability to make exceptions to the rules as written. At this time, Kootenai County is not
willing to vest Scott Brown with the full duties and powers of the planning director, However,
Kootenai County is presently evaluating the possibility of hiring a third party to act as the director
over the Contract Planner, Scott Brown. To say the least, this case and its special nuances have
caused significant challenges for Kootenai County. In order to ensure a full and fair opportunity
to KHD,Kootenai County is willing to continue with this course of action. Some of the
challenges that have arisen as a result of having a contract planner on this case were not foreseen
nor foreseeable by Kootenai County at the onset, nor apparently by KHD. T o the extent that these
issues have arisen, Kootenai County has taken every step to address them as best as we are
capable.
As a side note I fail to see the need for a Director in th.is particular situation. Your
previous de~irefor a "director" over Mr. Brown stemmed from the requesl of your consultant, Mr.
Young, for relief from the application requirements as written ir the County Ordinances. Since
KHD has agreed that it would comply with the requirements as written the need for a director over
Mr. Brown has been negated. If it is now your intention to not comply with the requirements of
the Ordinances as written please advise.
It is no1 Kootenai County's desire to replace Mr. Scott Brown as the planner on your
application. At this time, it does not appear that Mr. Brown has violated his contract with
Koolenai County, and therefore there would be no basis for removing him from the case,

Xn closing, let me reiterate that Kootenai County is doing everything within its abilities to
ensure a full and fair and opportunity to KHD in this matter. The particular nuances of this case
have created several unforeseen challenges, but I believe Kootenai County has risen to those
challenges. By choosing to not continue with the April 19,2007, hearing examiner date, W D is
not, pursuant to the settlement agreement, entitled to an expedited hearing. However, Kootenai
County is making, per your request, the May 3 1,2007, date available for the hearing examiner
451 Government Way PO Box 9000 (83816-9000) a Coeur d'Alene, ID 83814
Legal ServiceslRisk Management Phone 208-446-1620 Fax 208-446-1621
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hearing. This date is only available as a result of May having five Mondays. To the extent that
KHD again desires to continue their hearing examiner hearing, KHD will be placed in line with
other cases awaiting hearings and will likely have to wait several months before their application
can be heard.

JAClbd
cc: Board of County Commissioners
Scott Brown.

-

H:\Plannlng\Cheteau de Loire #2\Letter to Geraldine Kirk-Hughes 4-5-07.doc
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EXHIBIT 4

Judith H. Braecklein, Esq.
State Bar No. 3322

Geraldine Kirk-Hughes, Esq.
State Bar No. 3444

I

09 April 2007
John Cafferty, Esq.
Kootenai County ~ttorney
P.O.Box 9000
Coeur d1Alene1ldaho 83816-9000
,

Via Facsimile (208.446.1621)

Re:

Chateau de Loire Development Project

Dear Mr. Cafferty:
Thank you for your 06 April 2007, letter through which you responded to my letter of 04 April
2007. 1 would like to address the issues which you proffered at this time. To begin with, you
stated that there seems to be an ongoing misconception that KHD was entitled to an approval of
its PUD application. Obviously the County cannot promise an approval of .an application that its
agents have yet to review. It is neither KHD1sbelief at this time, nor has it been suggested at
any point, that KHD believed that it was entitled by right to have its application approved by the
County. In fact, the Post Mediation Agreement ("Agreement") which was entered into between
KHD and the Kootenai County on 12 January 2007, clearly sets forth the condition which KHD
would have to meet in order to acquire approval of its PUD application. Specifically, Paragraph
2 of the Agreement states the following:

2. Pursuant to ldaho Code 5 37-6519(4)(c), the Board and KHD agreed to and
hereby do identify the actions that the applicant KHD can take to obtain a
permitlapproval of the PUD:

..

A.

All proposed buildings sites shall be in compliance with federal, state and
local laws and regulations, including those applicable to building on
slopes.

8.

Any disturbance of wetlands shall occur only as permitted pursuant to .
federal, state and local regulations and permitting, including these of the
United States Army Corp of Engineers.

C.

KHD agrees to do the following to help mitigate the effects of this
development on Highway 97:
I.
'

All construction traffic to be run at non-peak hours as determined
by the ldaho Transportation Department (ITD).

2551 South Fort Apache Road,#I
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2.

KHD shall construct a permanent overpasslunderpass across
Highway 97, subject to approval by ITD, during phase 1 of the
subdivision development in order to allow free and safe movement
of traffic banc and forth across Highway 97 on the project site.

3.

KHD shall participate in studies of traffic mitigation on Highway 97
sponsored by ITD and by the Kootenai Metropolitan Planning
Organization. This participation shall be financial in nature in an
amount to be agreed upon by the parties as at a future date.

So while KHD does not profess any divine right to approval of its application, it is the company's
position that once the enumerated actions are taken by KHD, the County would grant approval.
A proper reading of the 12 January 2007, Agreement allows no other interpretation, since to do
otherwise would be contrary to what was contemplated by the settlement.
In your Second paragraph, you stated that "mt wlll be the job of the applicant to ensure that all
mailed notices are properly perfected" and that KHD "wlll be charged forty dollars ($40.00) for
the publication costs". KHD is well aware of these requirements and has never denied having
such knowledge. You also referenced that KHD would be charged "the standard two-hundred
dollar ($200.00) rescheduling fee". Now this statement is truly baffling since the primary reason
that the hearing was rescheduled from I 9 April 2007, to 31 May 2007, was due to the Agencies
requiring more time in order to prepare their comment letters. Although my 04 April 2007, letter
to you also referenced the move would allow KHD to resolved some "minor concerns", this
reason was not an essential to the rescheduling. As you well know, KHD could have complied
with the concerns stated by the reviewing engineer by submitting additional information at the
time of the hearing. However, KHD believed that in the interest of candor and fairness to the
agencies and the attending public, that the agencies be granted the time that would be
reasonably necessary for each of them to make adequate comments. But although KHD
believes that the imposition of a fine for the rescheduling is completely unwarranted, it will pay
the two-hundred dollars ($200.00) without protest.
In your letter, you also mentioned that there was no need for Scott Brown to be granted with the
"full duties and powers of the planning director". But if you would think about it from our
prospective, I'm sure that you could understand our position. As an Applicant, KHD is entitled to
have Its application processed under the same procedural method as all other applicants.
Unfortunately, due to the relationship between KHD and the current Director, the County
decided that KHD's application would be processed by Mr. Brown to eliminate what it (the
County) perceived to be a conflict of interest. Remember, KHD did not ask that its application
be reviewed outside of the Agency, and was quite vocal about its belief that no conflict existed
since it had already been agreed that the planning staff would not make any recommendations
as to approval or denial of the application. However, notwithstanding KHD's position about
having the application reviewed in-house by the Planning Department, the County decided
against such an approach. So Mr. Brown was hired, but as it stands he does not have all the
tools at his disposal in order to fully execute his duties as quasi-Director. For example, after
KHD submits its modifications, if Mr. Brown still believes that the application is still incomplete,
KHD does not have the ability to appeal to the Director. The main problem that the hiring of an
outside planner has created for KHD is that in addition to KHD having no ability to appeal any
decision to the Director, there is no one in a position to make the customary deviations from the
strict letter of the law that is routinely granted to developers of large projects by county planning
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departments. Simply put, asking Mr. Brown to act in the stead of the Director without giving him
the powers of the Director, is like asking him to referee a football game without giving him the
power to review or rule on an instant replay. It is a nonsensical approach that is inherently
flawed and one of which KHD is the only sacrificial lamb.
Lastly, your comment that due to the rescheduling of the hearing that "the expedited guarantees
in the settlement agreement no longer apply", is contrary to the explicit language of the
Agreement itself and KHD strictly disagrees with such an assertion. Paragraph 3 § 6 of the Post
Mediation Agreement states that "[iln the event KHD is not able to have the submitted
applications complete according to this schedule, a new expedited schedule will be set". I am
sure that you are not suggesting that the problems with getting the agency comment letter in
time for the 19 April, hearing date would not fitfsnuggly into this category. As such, I am
confident that your suggestions of KHD being taken off of an expedited schedule were nothing
more than a good faith, albeit improper, interpretation of the Agreement. Paragraph 3 also
entitles KHD to a Hearing before the Board of Commissioners as soon after the hearing
examiner issues hislher written findings of fact and conclusions of law as the twenty-eight day
notice can be met. The Agreement further enumerated that the hearing examiner's was to
"issue written findings of fact and conclusions of law within two weeks of the conclusion of the
hearing". Accordingiy, since the hearing is now set for 31 May 2007, KHD is of the position that
the hearing examiner's findings of fact and conclusions of law will be issued no latter than 14
June. Taking the 28-day notice requirement into account, the hearing before the BOCC should
take place on or before 19 July 2007. Although you imply that KHD's hearing would take place
during the normal course of business, it was always contemplated by the Agreement that the
BOCC would set a special meeting to hear KHD's application and I am confident that you will
ensure that this occurs.
Please keep in mind that it is my intention to make certain that all procedures as outline in the
Ordinance are followed and that KHD's application meets all legal requirements as set forth in
the Ordinance. Thank you for your assistance in this matter. You have been a tremendous
resource in resolving each issue which has been spawn throughout this process. I offer my
sincerest thanks for always making yourself available and always offering a willing ear and a
helping hand. If you should have any questions, do not hesitate to contact me.
Sincerely,
KIRK-HUGHES & ASSOCIATES

J4d&ti!!+

Geraldine
Cc:

Kacey Wall (Via Facsimile to 208.667.8503)
Gary Young (Via email)
Scott Brown (Via Facsimile to 208.769.9777)
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KOOTENAI COUNTY
DEPARTMENT OF ADMINISTRATIVE SERVICES
Legal Services Human Resource Services - Risk Management
Erika Ellingsen G ~ b b s

Pat Braden

John A. Cafferty
Darrin L. Murphey

April 9,2007

Geraldine Kirk-Hughes, Esquire
Kirk-Hughes & Associates
255 1 South Fort Apache Road, #I03
Las Vegas, I
W 891I 7

RE:

Chateau de Loire Development Project
PUD and Subdivision -

Dear Ms. Kirk-Hughes:

This letter is to follow up my April 6 letter. Following the release of the April 6 letter, Ms.
Kacey Wall of the Glenn Walker Law Firm brought to my attention language which I had
overlooked in the mediated settlement agreement. Pursuant to the mediated settlement agreement
subparagraph (d)(6), KHD is entitled to an expedited hearing schedule even if they did not make
the April 19,2007, hearing date. In accordance with that term, Kootenai County has agreed to
make May 31,2007, at 6;00 p.m., available for tile hearing of your matter in front of a hearing
examiner. At this time, there is also a date available with the Board of County Commissioners,
July 12,2007, at 6:00 p.m. There is one caveat with the July 12 hearing, that being that there is a
potential for one of the Commissioners to be absent on personal business. In the event you wish to
proceed forward with the July 12 hearing, please advise. If you desire the assurances of a
guaranteed full Board of County Commissioners, August 9 will be the next available hearing date.
Please advise as soon as possible as to which hearing date you wish to proceed with., My
April 6 comments were based upon my recollection and on discussions with Mr. Walker prior to
the mediation. At this time the dates are available, however it is anticipated that they will be filled
up with other hearings in the near futwre. If1 do not hear from you by Friday, April 13, I will
presume that you desire to proceed with the August 9,2007, hearing.
As to the specific issue of an expedited hearing, I apologize for the oversight. At this time,
the availability of hearing dates is subject to the dates that are not yet scheduled, and those dates
tend to fill up rapidly. Because of the agreement to allow KHD.expedited hearings, Kootenai
451 Government Way PO Box 9000 (83816-9000) Coeur dlAlene, ID 83854
Legal ServiceslRisk ManagementmPhone 208-446-1620 Fax 208-446-1 621

April 9, 2007
RE: Chateau de Loire Development
PUD and Subdivision
Page 2 .

County is scheduling your case, subject to your approval, with the Board of County
Commissioners prior to the issuance of a decision by a hearing examiner. This is an
exceptional situation to which Kootenai County has agreed pursuant to the mediation.

Thank you for your assistance in this matter.

J&5
Yours very truly

JACIbd
cc: Building & Planning
Board of County Cornmissioners
Scott Brown
Kacey Wall, Attorney

-

H:Plannlng\Chateau de Lolre #2\Letter to Geraldine Kirk-Hughes 4-9-07.doc

451 Government Way PO Box 9000 (83816-9000) Coeur d'Alene, ID 83814
Legal SenliceslRisk Management Phone 208-446-1620 Fax 208-446-1621
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EXHIBIT 6

Judith H. Braecklein, Esq.
State Bar No. 3322

Geraldine Kirk-Hughes, Esq.
State Bar No. 3444

13 April 2007
.John Cafferty, Esq.
Kootenai County .Attorney
P.O. Box 9000
Coeur dlAlene, Idaho 83816-9000

Wa Facsimile (208.446.1621)
Re:

Chateau de Loire Development Project

Dear Mr. Cafferty:
Thank you for your letter of 09 April 2007. At this time, KHD would like to request that its
hearing before the Board be set for the 12 July 2007, date which you referenced in your letter.
While we hope that the entire Board will be available, we do understand, as you disclosed in
your letter, that there exists a possibility that one of the Commissioners will be absent on
personal business. In the alternative, would it be possible to get 'a hearing date before the
Board at some date prior to 12 July 2007? KHD anticipates commencing the new Twenty-Eight
Day lockout period on 23 April 2007. With this in mind, assuming that the Hearing Examiner
would be avallable, the hearing before the Hearing Examiner could take place as early as
-Tuesday, 22 May 2007, over a week before the 31 May 2007, hearing date which is currently
scheduled. If this could be arranged, then the hearing before the Board could possibly be
scheduled earlier than 12 Juiy 2007, on a date when the entire Board would available. Please
take this proposal into consideration and advise me as to a date certain so that KHD will be able
to issue the new notices.
As always, thank you for your assistance in this, matter. If you should have any questions, do
not hesitate to contact me.

~eraldineKirk-Hughes, Esq.

Cc:

,Kacey Wall (Via Facsimile to 208.667.8503)
Gary Young (Via ernail)
Scott Brown (Via Facsimile to 208.769.9777)

2551 South Fort Apache Road, #I
03

Las Vegas, NV 891 17
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EXHIBIT 7

Geraldine Kirk-Hughes, Esq.
State Bar No. 3444

Judith H. Braecklein, Esq.
State Bar No. 3322

17 April 2007

John Cafferty, Esq.
Kootenai County Attorney
P.O. Box 9000
Coeur d'Alene, Idaho 83816-9000
Via Facsimile (208,446.1621)
Re:

Chateau de Loire Development Project

Dear Mr. Cafferty:
I am glad to hear that the County has been successful in hiring a new Director and I agree that it
would be economically beneficial to the citizens of Kootenai County if the Chateau de Loire project
could be brought back under the purview of the County planning Department staff. Obviously, with
the new Director coming on aboard on 01 May 2007, and Ms. Howell no longer being the interim
Director, there will no longer be any perceived confiict with the processing of KHD's application.
This development wlll also obviate KHD's previous requests that someone be appointed to act as
Director.
You requested that I consider moving the hearing date to allow the application to be processed inhouse and i am certainly agreeable to the opportunity to having KHD's application processed by the
Planning Department. However, my concern would be the delay that would be created by the loss of
the current hearing date. Accordingly, I would respectfully request that the County consider allowing
Mr. Brown to proceed with the publication of the hearing only. Or, in the alternative, you, as legal
counsel for the County, could send out the notices which the County is required to effectuate. This
way, KHD could be assigned an in-house Planner with the understanding that there will be no direct
communications with the Planner until 01 May 2007. In the meantime, KHD will continue to work
with the Agencies. This arrangement would give the new Planner from now until 10 days prior to
lockout to draft his report and will also afford him with the benefit of all of the Agencies' letters by the
time that he is ready to draft the document.
I cannot recall the name of the individual who you indicated would be the appointed Planner, but
certainly it would be beneficial for all parties involved if he could start reviewing KHD's file as soon
as possible, so that on 01 May 2007, he will already be up to speed on the status of the application
and versed regarding any concerns that he might have with it. This will give KHD the opportunity to
hopefully meet with the new Planner on 01 May 2007, although I cannot perceive any deficiencies
which the staff would be able to flnd since Mr. Brown has already scrutinized the application for even
the minutest fragment of technical compliance. As you know, Mr. Brown required that KHD comply
with the literal requirement of every ordinance, whether the same made practical sense or not on a
project of this scale. This rigid approach has caused KHD to incur an enormous amount of
unnecessary engineering expenses which no other project was ever required to do under the
ordinance at this early stage of the process.

2551 South Fort Apache Road, #I03

Las Vegas, NV 891 17

(702) 233-8683

(702) 233-8661 Fax

.

Cafferty
17 April 2007
Page-2-of2

I believe that the proposal noted herein is an acceptable solution for all parties, as KHD would be
afforded with feedback from its new Planner expeditiously and the County would be in a position to
limlt Its contractual obligations to Mr. Brown by requiring that he only send out the required notices
for the 31 May hearing, If the option of you,taking care of that duty is not utilized. After that, all other
letters can be handled by the County with KHD's acknowledgement that it will not contact anyone in
the County until 01 May 2007. Since KHD has had no contact with the Planner during the past 2
weeks due to his contact issues with the County and the current Planner has not been available to
provide any guidance, adding another 10 days will not prove to be any more detrimental to the
processing of KHD's application. However, as previously noted, the contacted engineer has been
most cordial in working with KHD and we will continue to address any concerns that he has noted.
Lastly, in reference to your comments regarding one of my team members making comments that
could be construed as inappropriate attempts to influence the decision making process, I believe that
both I and Kacey Wall were present when Mr. Kelly Polatis offered to pay Mr. Brown's staffs
expenses for delivering portions of KHD's application to an Agency for review. As you know, during
that meeting it was revealed that one of the Agencies had not received the appropriate
documentation in order to submit an Agency review letter. Mr. Brown noted that he had requested
that our project manager deliver another set to him, but that Mr. Young had failed to do so. It was
out of sheer frustration that Mr. Polatis offered to cover the expenses for Mr. Brown's employee to
deliver the documents. On behalf of KHD, I sincerely apologize if Mr. Brown felt that Mr. Polatis'
offer to resolve a dispute which he deemed to be an unnecessary delay, was a pretextual attempt to
influence his decision. However, I am certain that you would agree that it would be futile for anyone
to attempt to influence Mr. Brown since he is not in a position to make a recommendation, let alone a
decision, as it relates to KHD's application. I will continue to make every effort to ensue that no staff
or contracted empioyee feels that KHD's team members are attempting to influence them
inappropriately. Thank you again for bringing this matter to my attention and we offer our sincerest
apologies to Mr. Brown if he construed Mr. Polatis' act of kindness as an attempt to influence his
decision in any way.
As you know I will be in Coeur d'Alene for the remainder of the week. Please do not hesitate to
contact me if you have any questions. I will attempt to call you around 9:00 a.m., in the morning, 18
April 2007, so that we can have a quick conference call with Kacey Wall as I was not able to reach
her prior to drafting this letter to you.
Sincerely,

KIRK-HUGHES & ASSOCIATES
Geraldine Kirk-Hughes, Esq.
Cc:

Kacey Wall (Via Facsimile to 208.667.8503)
Gary Young (Via email)
Scott Brown (Via Facsimile to 208.769.9777)
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9-23-4: SPECIAL NOTICE PERMITS:

A.

Application Requiremonte. The foljowing Items constitute a complete application for a Special Notice

Pennit:

-

1.

Application Form completed application form with property owner's signatures or a notarized letter
from the property owner(s), authorizing the Applicant to file a special notice permit.

2,

Fees as adopted by Board ~esolution.

3.

Gite Plan drawn to scaleshowing North arrow, lot boundaries, location afall structures and utilities,
the locatlon, dimension and purpose of existing aasemcnts, the locatlon of future structures and other
relevant infonnation regarding the site and the request,

4.

Photogrephs at least four (4) pictures of the site, taken at various angles, depicting the general
character of the site accompanied by amap showing the hation and orientation of the photographs,

5,

Narrative thoroughly describing the existing situation/opemtion and what is proposod now and in
the future. The Narrative should explain why the request should be approved, how the proposal '
meets the applicable County ordinances, why it will be in the public interest and how it will affect the
surrounding property owner(s) and the public.

-

-

B, Approval Process and Requirements
1

Tho Applicant shall schedule a pro-application meeting with a Planner to discuss the feasibility of
the request and the application requirements.

2,

The Applicant shall submit s complete application. Inoomplete applications will not be processed.

3,

If the application is complete, the County will forward it to other reviewjng agencies and
organizations with relevant expertise orjurisdiction, requesting their evaluation and reeponse within
30 days. Agency responses sfioufdexplain whether the proposal appears feasible and will meet the
agency's requirements.

4,

After all required agency leaerg are received, the Department will- review the application and
schedule it for a 30day public comment period. The Doparknent publishw a Notice of the Comment
Period in the newspaper. In accordance with the notice requirements of Idaho Code 467-6509 and
167.651 1, the Applicant mails tho notice to property owners within 300 feet of the site (Including
any contiguous lots or par;~elsunder the same ownorship). Notices to adjacent property owners must
be mailed in a timely manner so they are received by the adjacent property o3rners before the first day
of the Public Comment Period. The Department will post a public notice of Special Nojioe Permit
Applloation on the site on or before the first day of the Public Comment Period.

5.

Any pareon may comment on the proposed appljcation and submit written comments through mail or
in person, Information submitted prior to the close of the Public Comment Period will become a part
of the record on the application.

6,

ARer the dose of the Public Comment Period, the Dire~t0rreviews the relevant evidence in the
record, and the Director will issue an Order of Decision, Tho Order of Decision shall cite the
applicable legal standards and state the evidence and conclusiohs on which the decision was based, If
the decision is a denial, the Director must state the actions, if any, the Applicant could take to gain
Ordinmae No. 393 (Zoning Ordinanw Amcndmonts)
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KOOTENAI COUNTY
DEPARTMENT O F ADMlNlSTRATlVE SERVICES
Legal Services

-

Human Resource Services Risk Management

Erika Ellingsen Grubbs
Pat Braden

John A. Cafferty
Dsrrin L. Murphey

FACSIMILE: (702) 233-8661

Geraldine Kirk-Hughes, Esquire
Kirk-Hughes & Associates
255 1 South Fort Apache Road, #I03
Las Vegas, NV 891 17

RE: Chateau de Loire Development Project
PUD and Subdivision
Dear Ms.Kirk-Hughes:

I am in receipt of your April 17, 2007, letter. I awaited your phone caIl at 9:00 o'clock
a.m. this morning, however, the call did not materialize. It is for that reason that I am writing this
letter to you in hopes that we can communicate on this issue.
As I advised you yesterday via telephone, the movement of your case from outside
consultant, Scott Brown, back into the Planning Department under the new Director, Scott Clark,
will necessitate the movement of your hearing before the hearing examiner. Without boring you
with the nuances of the administrative process of the Planning Department and the scheduling of
hearings, as well as the duties that must be undertaken by staff prior to a hearing, suffice it to say
that your hearing in front of the hearing examiner has been moved to July 19,2007.

I anticipate that this movement of the hearing from May 3 I, 2007, to July 19,2007,will
not be met with your excited support. However, given the particular nuances of this case and the
logistics of bringing in-house County planning staff up to speed and the arrival of Director Clark,
this time frame is the most expedited hearing that the County can provide to you.
As you are aware, the County has taken all reasonable steps to accommodate the
expeditious requests of Kirk-Hughes Development. The expedited hearing prior, and this

451 Government Way PO Box 9000 (83816-9000) Coeur dlAlene, ID 83814
Legal Services/Risk Management Phone 208-446-1620 Fax 208-446-1621

Tax from

:

4B

4-18-87

I

13 :36

Pg:

Z

April 18, 2007
RE: Chateau de Loire Development Project
PUD and Subdivision
Page 2

upcoming hearing, are far more expeditious than could be expected by an applicant who has not
reached an agreement like yours.

Again, I apologize for any inconvenience this may cause, but given the particular facts of
this situation, this is the most expedited process that we can afford Kirk-Hughes Development.

Thank you in advance for your understanding and accommodation.

ivil Attorney

JAClbd
cc: Kacey Wall, Attorney (Fax: 667-8503)

H:\Plannlng\Chateaude Lolm #Z\LeUsr to Geraldine Kirk-Hughes - 4-lSO7.doc

451 Government Way PO Box 9000 (83816.9000) Cosur dlAlene. ID 83814
Legal Services/Risk Management Phone 208-446-1620 Fax 208-446-1621

Law Offices of

.Kirk-XugLes & %sociates
255 1 S.Fort Apache Road
Las Vegas, Nevada 891 1 7
(702)233-8683 Fax (702)233-8661

Geraldine Kirk-Hughes,Esq.
Judith H.Braecklein,Esq.
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRIOT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

THE
MATTER
OF
THE
APPLICATION OF KIRK-HUGHES
DEVELOPMENT, LLC, FOR PLANNED
UNIT DEVELOPMENT CHATEAU DE
LOIRE KIRK-HIGHES DEVELOPMENT,
LLC,

CASE NO. CV-06-6587
ORDER DENYING EX PARTE
APPLICATION

Appellant,
VS.
KOOTENAI COUNTY BOARD OF
COUNTY COMMMISSIONERS; S.J.
"GUS" JOHNSON; ELMER R. CURRIE;
KATIE BRODIE,
Respondents.

This matter is before the court on appeal from a decision by the Kootenai County
Board of Commissioners pursuant to the Idaho Administrative Procedure Act. On March

24, 2007 the Appellant filed a Motion for Ex-Parte Order and Order to show cause
seeking reinstatement of administrative hearing dates andlor enforcement of the Post
Mediation Agreement. The Appellant has also filed a Motion to Enforce Post Mediation
Agreement along with supportiilg affidavits and documents.

ORDER DENYING EX PARTE APPLICATION

On January 3 1, 2007 this court entered an Order Granting Motion to Stay Appeal
pursuant to stipulation of the parties. This court can not procedurally consider the exparte application or the motion until such time as the stay has been properly lifted.
Secondly, a review of Appellant's supporting documents do not lead the court to
conclude that a prima facie showing has been made to support a show cause order under

I.R.C.P. 6(c)(2).

'

The court recognizes that the parties have entered into a Post

Mediation Agreement that imposes mutual obligations on the parties. Appellant appears
to have made good faith efforts to take the necessary actions to secure approval of the
PUD and have pursued the expedited hearing schedule promised by the Respondent.
Certain problems have presented that appear to have delayed the submitted application,
however, the Board of County Commissions through their legal representative have
recognized their obligatioils under the agreement and have attempted to pursue a new
expedited schedule.
Based on the foregoing the Motion for Ex-Parte Order and Order to show Cause is
denied.

Jolm Patrick Luster, District Judge

I

This court rnakes no colninent regarding the prospective nlerits of the Motion to Enforce the Post
Mediation Agreement should such be properly submitted at seine future time.

ORDER DENYING EX PARTE APPLICATION

2

7

..-.' .

I hereby certify that on th
foregoing was sent via FAX

day of April, 2007, a true and correct copy of the

Ms. Kacey Wall
Attorney at Law
FAX 667-8503

I

Mr. John Cafferty
~ t t o m e fat Law
KC ~ e ~ z ~ e r v i c e s
FAX 446- 1621

/

%,

/
1

DANIEL J. ENGLISH, Clerk of the $au&.by

...
-

'Deputy 'Clerk

GLEN E. WALKER
KACEY L. WALL
GLEN WALKER LAW FIRM
105 N. Fourth Street, Suite 307
Coeur dlAlene, Idaho 83814
Telephone: (208) 667-9531
Facsimile: (208) 667-8503
ISBN: 189417116

?RIGINAL

a

Attorneys for Kirk-Hughes Development, LLC
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI
IN THE MATTER OF THE APPLICATION
O F KIRK-HUGHES DEVELOPMENT,
LLC, FOR PLANNED UNIT
DEVELOPMENT CHATEAU DE LOlRE
Appellant,
KOOTENAI COUNTY BOARD OF
COUNTY COMMISSIONERS; S.J. "GUS"
JOHNSON; ELMER R. CURRIE; KATIE
BRODIE,

)

Case No.: CV-06- 6587

1

EMERGENCY PETITION FOR
WRIT OF MANDAMUS1
PROHIBITION

)
)
)
)

A. EMERGENCY PETITION FOR WRlT OF MANDAMUSlPROHlBlTlON
KIRK-HUGHES DEVELOPMENT, LLC, a Delaware Corporation (KHD), Petitioner
herein, by and through its attorneys, GLEN E. WALKER and KACEY L. WALL, of the

GLEN WALKER LAW FIRM, respectfully represents:
I.
The Petitioner, KIRK-HUGHES DEVELOPMENT, LLC, a Delaware Corporation, at
all times mentioned herein, is the Applicant below and is authorized to conduct business in
the State of Idaho, and has been conducting business since 2005.

EMERGENCY PETITION FOR WRIT OF
MANDAMUS/PROHIBITION 1

-

II.
The Respondents, at all times mentioned herein, are KOOTENAI COUNTY
BOARD OF COUNTY COMMISSIONERS, and its BUILDING AND PLANNING
DEPARTMENT of the State of Idaho, in and for the County of Kootenai.
Ill.
On May 4, 2005, KHD filed its formal Application to begin the approval process for
the development of Chateau de Loire Spa & Golf Resort. On February 16, 2006, KHD had
a Hearing in front of Kootenai County Hearing Examiner who sent a recommendation to the
County Board of Commissioners for approval of KHD'S. Preliminary Planned Unit
Development (PUD).

On July 27, 2006, at the Kootenai County Board of County

Commissioners' (Board) deliberation hearing, the Commissioners rejected the Hearing
Examiner's recommendation and voted to deny KHD'S PUD Application. On August 24,
2006, the Board signed the Decision denying the Preliminary PUD Application for Chateau
de Loire.
IV.
Through diligent and cooperative work with the Board and DEPARTMENT, KHD
and the County executed a Settlement Agreement in which KHD would re-submit its
Application and would receive expedited hearing dates in the approval process. The first
Hearing was set for April 19, 2007, with proper Notice of Hearing published and mailed
to the Public informing the Public of the date, time and place of the Hearing; a summary
of the Application; the opportunity to submit comments on KHD'S Application; and that
the comments had to be submitted ten (10) days prior to the Hearing or on the day of the
Hearing pursuant to Section 2-1-4(A)(2) of Ordinance 355, Hearing Bodies and Hearing
Procedures.

EMERGENCY PETITION FOR WRIT OF
MANDAMUSIPROHIBITION - 2

v.
The April 19, 2007, Hearing was vacated by the County because one of the
Agencies requested additional time to submit its comments, specifically the Department
of Environmental Quality. However, the Public had already received all proper Notices
and had begun submitting comments to the DEPARTMENT.
VI.
The Hearing was continued from April to May 31, 2007, which was also vacated
by the Commissioners over KHD'S objections, because the Building and Planning
Department had a new Director, and the Commission had decided to process KHD'S
application in-house, in an effort to save the County's resources. KHD tried to preserve
the May Hearing date by taking the matter to the above-entitled Court. Because of the
Stay of KHD'S Appeal, the Court determined it had no jurisdiction but stated it believed
the County had done all it could do at the time.
VII.
The Hearing was then set for July 19, 2007. The DEPARTMENT, for the second
time, published the Notice of Public Hearing in the Coeur d'Alene Press on June 21,
2007; and the Notice was mailed to the property owners within 300 feet of KHD'S project
on June 19, 2007, by certified mail as required.

The Notice contained all the

requirements for a Notice of Public Hearing and was an exact copy of the Notice
provided personally to KHD'S Coeur dBAleneOffice Assistant, Summer Skalak, by the
DEPARTMENT the week of June 4, 2007. It was the same Notice the DEPARTMENT
published in the CDA Press for the previous April 19 hearing but for the hearing date of
July 19, 2007. (Exhibit 1, Affidavit of Summer Skalak)
VIII.
On June 25, 2007, KHD'S project manager was informed by the Department that
the Notice KHD had sent out with regard to the July 19, 2007 hearing before the
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Kootenai County Hearing Examiner contained an error and could potentially be deemed
confusing.
IX.
The DEPARTMENT plans to vacate the July 19, 2007, Hearing because the
mailed Notice states that comments had to be returned to the DEPARTMENT before
April 9, 2007, instead of July 9, 2007, thereby allegedly making the Notice in noncompliance with the Ordinance.
X.
KHD does not believe the part of the document mailed to 'the appropriate
residents that contains the erroneous date is a part of the actual Notice, nor a
requirement of the Ordinance. Everything printed on the document in question above
the April date complies with the Ordinance and is an exact copy of the Notice published
in the Coeur d'Alene Press.

Without an Ordinance stating that the "cut-off' date for

submitting comments to the DEPARTMENT has to be part of the contents of the Notice,
there is absolutely no basis for the DEPARTMENT or anyone else to vacate the July 19,
2007, Hearing.

Residents are already sending in comments so obviously they

understand they have a right to send in their comments until 10 days prior to the Hearing
date, as noted in the Notice mailed. (See Exhibit 2)
XI.
Even though KHD believes the Notice it mailed to the Public met the
requirements of the Ordinance, it sent out an Amended Notice with the July 9, 2007,
date replacing the April 9, 2007, date. The word "Amended", the July 9 date and J.
Lockhart's e-mail address were in bold face to draw the residents' attentions to the
amended parts. These certified Notices were mailed from the Harrison Post Office on
June 27, 2007, so that the residents would be assured of receiving them the following
day. This would inform the residents that their comment letters must be received by July
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9, 2007, by the DEPARTMENT. This would be nothing less than a "Nunc Pro Tunc"
procedure. N o one will be prejudiced and anyone even noticing the April 9, 2007, date
will consider it a typographical error since April 9 had already come and gone prior to the
letter having been mailed. As such, there is no need to vacate the July 19, 2007,
Hearing date.

If this does take place, the only one who will be prejudiced is KHD.

(Exhibit 3)
XII.
Gary Young receives letters and other correspondence from the DEPARTMENT
as the Project Manager and representative of KHD in Idaho. However, he was on
vacation from June 1 to June 13, 2007, so any communication addressed to him from
the County or DEPARTMENT was not made known to Ms. Kirk-Hughes until his return.
XIII.
In reading Ordinance No. 355, Hearing Bodies and Hearing Procedures and
Ordinance No. 394, Subdivisions, Section 10-2-1(C)(i) & (j), the Applicant has found
nothing in either that indicates KHD'S Notice was inadequate or that the DEPARTMENT
has the authority to unilaterally vacate a Hearing such as the one set on KHD'S
Application before the Hearing Examiner on July 19, 2007.
XIV.
In Grindstone Butte Mutual Canal Companv v. ldaho Power Companv, 98 ldaho
860, 574 P.2d 902 (1978), the ldaho Supreme Court gave a description of an
"inadequate Notice" and an "adequate Notice". An adequate Notice must give fair Notice
of exactly what the government entity proposes to do; must give the public an
opportunity to comment, to object and to make written submissions; and any final order
from the government entity must be based on substantial evidence. The Court in
Grindstone was quoting from American Public Gas Association v. Federal Power
Commission, 498 F.2d 718, 722 (1974). Section 2-1-4(A)(2) of Ordinance 355 calls for
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these same assurances with regard to the content of Notices for Public Hearings, and

KHD has shown that the Notice it mailed to the Public met all requirements; thus, an
adequate Notice.
xv.
The circumstances surrounding KHD'S current situation is analogous to the one
presented in the recent ldaho case of Quesnell Dairv v. Jerome County Board of
Commissioners, 152 P.3d 562, ldaho Lexis 16 (January 26, 2007)'. The Court held that
"when confusion arises as to when a governmental agency has made a final decision,
thus starting the clock for the appeal period, the public will not be held accountable for
the consequences of such inadequate Notice."

Id.at 564.

There is confusion by the

County in the instant case for two (2) reasons.
XVI .
First, KHD, through Ms. Skalak, was provided with the Notice by the
DEPARTMENT showing the Hearing was set for July 19, 2007. The additional and
erroneous information that the comments were to be submitted by April 9, 2007, was a
part of the document given to Ms. Skalak. However, KHD does not believe that the cutoff date is part of the actual Notice. If any confusion ensued from this misprint and
apparent lack of communication, it would be harmless error, which does not dictate the
necessity to vacate a Hearing date.
XVII.
KHD'S situation is analogous to one set forth in Keeven v. Estate of Keeven, 126
ldaho 290, 296; 882 p.2d 457 (1994), in which the ldaho Supreme Court deemed it to be
"harmless error" if no one is prejudiced. The Court specifically stated that it
recognizes the importance of the civil rules concerning the time
requirements for filing and service of motions. We do not condone a
litigant's disregard of these time restrictions. However, the purpose of
Also known as Haluer v. Jerome Countv.
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such rules is to provide sufficient Notice of issues to be addressed and
relief sought so that the opposing party may adequately prepare to
present its position. The Notice rules are not jurisdictional, and they do
not provide grounds for reversal on appeal for a party who has no
substantive defense to the motion and who was not prejudiced by the
inadequate Notice. This Court will not grant relief for what is, at most,
harmless error.
In a more recent case, McClure Ensineerins, inc., v. Channel 5 KIDA, 155 P.3d 1189
(Idaho, 12/14/06), the Idaho Supreme Court points out that "at every stage of a
proceeding (the Court) 'must disregard any error or defect in the proceeding which does
not affect the substantial rights of the parties.'"

Id.at

1194, emphasis added. If a

party cannot show the Court it has been prejudiced because of an error such as the one
in the instant case regarding the typographical error of the "cut-off' date, the Court will
not grant relief because it is a harmless error.

In the instant situation, no one was prejudiced as the residents were intelligent
enough to know that the April 9 date could not apply since it had come and gone.
Therefore, by analogy, this wrong "cut-off' date is a harmless error and KHD'S Hearing
date should not be vacated, especially since the alleged error was corrected at least 10
days prior to the cut-off date for submitting comment letters to the Department.
XIX.
On June 28, 2007, the Applicant; the DIRECTOR of the BUILDING & PLANNING
DEPARTMENT, SCOTT CLARK; Legal Counsel for the County, John Cafferty; and KHD'S
Office Assistant, Summer Skalak, met with regard to KHD'S situation and arrived at a
negotiated resolution of the problem. KHD was informed that the Planning Director and Mr
Cafferty had discussed the Notice issue with the Commission, and it had determined that
KHD could only go forward with the scheduled hearing if KHD would sign an
Indemnification Agreement, indemnifying the County for any 'losses suffered should a
neighbor claim lack of fair Notice. KHD then informed the Director and the County's
EMERGENCY PETITION FOR W R I T OF
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attorney that KHD had corrected the problem by sending out an amended Notice within one
week of the residents' receipt of the previous Notice correcting the error.

XX.
At the conclusion of the meeting, it was agreed that the County would go forward
with the July 19, 2007 Hearing, based on KHD'S agreeing to indemnify the County from
any lawsuits which may arise based on the issue of an alleged improper Notice, should a
neighbor within 300 feet of the project sue the County for deficient Notice. KHD did not
believe that it was reasonable for the County to impose such a condition, however
agreed to execute an lndemnification Agreement to mitigate the economic loss to be
suffered by KHD should it lose its hearing date. KHD went forward with the good faith
belief that the matter had been settled and sent a confirming letter of the Settlement to
Mr. Cafferty in which it requested the lndemnification Agreement. As late as noon on
June 29, 2007, Counsel advised Applicant's Office Manager that he was working on the
lndemnification Agreement and would forward it to Ms. Kirk-Hughes once it had been
completed. (Exhibit 4, Affidavit of Robin Eldridge)
MI.
Just minutes before close of business on June 29, 2007, KHD received a letter
from Mr. Cafferty in which Counsel advised KHD that the County, via the DIRECTOR,
MR. CLARK, had declined its Counteroffer, a Counteroffer that existed only in the minds
of MR. CLARK and Mr. Cafferty.
MII.
The County made the Offer to proceed with the Hearing if KHD would indemnify
the County, which KHD immediately accepted. It was only then that the County advised
that the Board wanted a Surety Bond and that the amount had to be determined
because Mr. Cafferty had told the Board that KHD would, in all probability, not agree to
indemnify the County. Agreeing to indemnification was an easy decision for KHD
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because Ms. Kirk-Hughes had already analyzed the case law on the subject and
believed that any claim regarding improper Notice would clearly fail.
XXIII.
KHD was informed that the most the County had been required to pay for a
lawsuit in the past was Twelve Thousand Dollars ($12,000.00). It was for that reason
that KHD suggested the indemnity amount be Fifteen Thousand Dollars ($15,000.00).
Since DIRECTOR CLARK offered no objection to this amount when it was discussed at
the June 28, 2007, meeting, KHD believed there was no problem and the matter had
been settled. Other methods of securing indemnification were offered by KHD, to wit: a
Deed KHD would deposit with a title company or cash placed in a Blocked Trust Account
by KHD.
XXIV.
On July 2, 2007, pursuant to KHD'S request for reconsideration of the County's
decision contained in its letter of June 29, 2007, withdrawing its offer to allow KHD to
proceed subject to indemnification, the Parties met again at which time the Director
stated that the County had changed its mind after having received a communication from
Bev Twillmann (not even an adjacent property owner within 300 feet) on June 26, 2007,
that she would request an appeal if the County proceeded. (See Exhibit 5 ) In that same
letter she also encouraged other citizens to "flood" the County with complaints and
comments. KHD had also asked if the County would not comply with the terms of its
Agreement reached on June 28, 2007, that its attorney stipulate to a Lifting of Stay of the
underlying appeal and allow the Court to address the issue of timeliness of the Notice so
that all Parties can continue to benefit from the post-mediation Agreement reached in
January, 2007.
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xxv.
KHD believes the Public has had more than fair Notice of all Hearings in this
matter, particularly since this case has come before the Hearing bodies in the past and
the Public has been given Notice after Notice after Notice of this matter. Although the
Director may be new to the County, KHD'S Application certainly is not.

This very

Application was first noticed in March of 2007, with the Hearing set for April 19, 2007.
The Hearing was then moved to May 31, 2007, and then continued for a third time to the
current date, July 19, 2007. Now the County wants to continue this matter for a fourth
time, to August 29, 2007.
XXVI.
The April 19, 2007, Hearing was not able to go forth because the Agencies did
not have time to complete their comment letters. The May 31, 2007, Hearing was
rescheduled because the Commission decided to bring KHD'S Application back inhouse for processing, but there would be a new Director in place. Thus, KHD had to
wait until MR. CLARK became acclimated to his new job and the newly assigned
Planner to the KHD file became familiarized with the Application. Now DIRECTOR
CLARK wants to continue this matter a fourth time because KHD allegedly mailed a noncomplying Notice to the required residents within 300 feet of KHD'S property. It is
KHD'S belief that no property owner within 300 feet of its property could show prejudice
by not having received fair Notice because the same residents received an amended
Notice eliminating the potential confusion. More importantly, these same residents have
already received an opportunity to respond to KHD'S application back in April, as well.

B. ISSUES PRESENTED
1.

Was the DIRECTOR of the BUILDING AND PLANNING DEPARTMENT

correct in determining that KIRK-HUGHES DEVELOPMENT, LLC'S, hearing must be
vacated a third time because of a defect in Notice, after the defect had been timely
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corrected?

2.

Was the Notice used by KHD confusing to the Public thereby causing the

Public to be prejudiced and denied due process?

3.

Can the DIRECTOR vacate a Hearing date even though any confusion has

been eliminated?

C. POINTS AND AUTHORITIES IN SUPPORT OF EMERGENCY PETITION
FOR WRIT OF MANDAMUSIPROHlBlTlON
Procedural Historv and Facts:

Petitioner KIRK-HUGHES DEVELOPMENT, LLC, believes that the relevant
procedural history and facts have been adequately set forth in its Petition. KHD does not
believe that it is necessary to take up the Court's time in reiterating same at this point in its
Petition. Specifics as to its arguments to the District Court pertaining to the above-stated

Issues Presented and Relief Sought will be set forth in the Argument Section of these
POINTS AND AUTHORITIES. Furthermore, this particular action has been before this
Honorable Court before and, undoubtedly, the Court is well versed in the factual and
procedural history of this litigation.
Standard for Writ of Mandamus/Prohibition and Argument:

ldaho Code $j7-302 states that a Writ of Mandamus
may be issued by the supreme court or any district court to any
inferior tribunal, corporation, board or person, to compel the performance
of an act which the law especially enjoins as a duty resulting from an
office, trust or station; or to compel the admission of a party to the use
and the enjoyment of a right or office to which he is entitled, and from
which he is unlawfully precluded by such inferior tribunal, corporation,
board or person. Id.

A Writ of Mandamus is proper "in all cases where there is not a plain, speedy
and adequate remedy in the ordinary course of law". ldaho Code § 7-302; emphasis
added. If ever a case warranted the issuance of a Writ of Mandamus2...it is this one.

-'

Or, alternatively, a Writ of Prohibition.
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In its letter of June 29, 2007, Kootenai County advised KHD of the appeal rights
under Zoning Ordinance 401 and Subdivision Ordinance 394.

The County boldly

advises KHD of this right because it is quite cognizant that under normal circumstances
the ldaho Courts have held that "until the full gamut of administrative proceedings has
been conducted and all available administrative remedies have been exhausted, judicial
review should not be considered". Reqan v. Kootenai Countv, 140 ldaho 721, 724, 100
P.3d 615, 618 (2004). This is not a normal circumstance. The administrative appeal
process, as enumerated in Kootenai County Zoning Ordinance No. 401, § 9-22-8, is
conducted as follows:
Such appeals shall be filed within a reasonable time, not to
exceed twenty-eight (28) days, by filing with the
Administrator a Notice of appeal specifying the grounds
thereof. The Administrator shall forthwith transmit to the
Hearing Examiner all papers constituting the record upon
which the action appealed was taken.
The Administrator shall schedule the appeal hearing on the
first available date and give legal public Notice thereof, as
well as due Notice to the parties in interest. The Hearing
Examiner shall issue a recommended decision on the
appeal within a reasonable time, which shall not exceed
thirty (30) days following the hearing.
It is easy to see the dilemma that the County's unmerited decision created for KHD.
Were KHD required to exhaust the administrative appeal process, the timeline that it
would be forced to endure would make any appeal moot, in that any decision on appeal
would come well after the July 19, 2007, Hearing date which the County is attempting to
pilfer from KHD. In fact, any decision on an administrative appeal would, in all likelihood,
come after the August 29, 2007, Hearing date. Fortunately, the Court has carved out
exceptions to the administrative remedy rule in two instances "(a) when the interests of
justice so require, and (b) when the agency acted outside its authority". Reqan, 140
ldaho at 725, 100 P.3d at 619.
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The present case fits squarely into this exception because the interest of justice
not only requires that a Writ of MandamusIProhibition be issued but also that the entire
purpose of allowing for a Writ of MandarnuslProhibition would be thwarted if the same be
refused. To reiterate, Idaho Code § 7-603 states that "[tlhe writ must be issued in all
cases where there is not a plain, speedy and adequate remedy in the ordinary course of
law". Without the Writ, KHD would have no other means to compel the County to allow
KHD to proceed with this hearing as scheduled for July 19, 2007.
KHD would not find the effort of seeking a Writ of Mandamus necessary if it were
not facing a substantial and unnecessary expense if the Hearing date is moved once
again.

In reviewing KHD'S file in possession of the Respondent, Ms. Twillmann, the

citizen who is demanding the vacation of KHD'S Hearing date, submitted her comments
to the DEPARTMENT on June 26, 2007. Furthermore, this citizen who is threatening to
appeal if the Hearing is not moved is not even a resident within 300 feet of the proposed
project.

It is obvious she recognized the "cut-off date" as a typographical error

otherwise; how in the world can she claim she has been andlor will be prejudiced by the
alleged defective Notice when she knew exactly when and where to submit her
comments?

Bottom line, she can't.

continuance is KHD.

The only entity to be prejudiced by another

Not only would such a Continuance be substantially more

expensive for KHD, but would also cause KHD to suffer unnecessary financial losses
simply because an opponent to the application has threatened to sue is no legitimate
reason for the County to renege on an agreement or to vacate a Hearing date.
KHD reminds the County and the DEPARTMENT that the Hearing now set for
July 19, 2007, is before the Hearing Examiner. It is not a final Hearing and it is not
before the Board. The Public will get another "shot" at KHD and Chateau de Loire
subsequent to the July 19, 2007, Hearing and will receive Notice of the subsequent
hearing before the Commission as well.
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Conclusion:

Based on the foregoing Points and Authorities and arguments, Petitioner KIRKHUGHES DEVELOPMENT, LLC prays that this Honorable Court will deem that it has no
plain, speedy and adequate remedy at law other than the issuance of a Writ of
MandamusIProhibition to secure a just and equitable conclusion to this matter by having
the Court order DIRECTOR CLARK and the BUILDING and PLANNING DEPARTMENT
not to vacate KHD'S July 19, 2007, Hearing date before the Kootenai County Hearing
Examiner.

D. RELIEF SOUGHT
Petitioner KIRK-HUGHES DEVELOPMENT, LLC, prays that this Honorable Court
will issue Writs of MandamusIProhibitiondirected to the Respondents as follows:
Directing the Kootenai County Commissioners to compel the Director of Planning to
return the Application of KHD to the Hearing Examiners' agenda for July 19, 2007.
Petitioner requests a date and time to present argument to the Court.
DATED this

h4- day of July, 2007.
GLEN WALKER LAW FIRM
Attorneys for the Petitioner

By:
Kacey L. h a l l
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VERIFICATION

STATE OF IDAHO

COUNTY OF KOOTENAI

)
) ss:
)

GERALDINE KIRK-HUGHES, being first duly sworn, deposes and says:

Geraldine Kirk-Hughes. Managing Member of KHD, being first duly sworn upon oath, s:
I am the Managing Member of Kirk-Hughes Development, LLC, the Petitioner in

the above-entitled matter, I have read the foregoing Petltion for Writ of Mandamus1
Prohibition, know the contents thereof and
knowledge, information and belief.

SUBSCRIBED and SWORN to before me this

d -l*
.
day of
July, 2007.

d & u b ,g.
Z&d
Notary Public In nd for Idaho
Residing at:
~J'P
J
Commission expires:
/a&/&i /

b
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CERTIFICATE OF SERVICE

d,b

I HEREBY CERTIFY that on the
day of July. 2007,l caused to be
served a true and correct copy of the foregoing by the method indicated below, and
addressed to the following:
Kootenai County
Dept. of Legal Services
John A. Cafferty, Atty.
451 Government Way
P.O. Box 9000
Coeur d'Alene, ID 83816-9000
Scott Clark, Director
Kootenai County Building and Planning
Department
P.O. Box 9000
Coeur d'Alene, Idaho 83816-9000

Kootenai Board of County Commissioners
451 Government Way
Coeur d'Alene, ID 83814
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[ ] U.S. Mail
[ ] Hand Delivered
[ &Facsimile to: (208) 446-1621
[ ] Overnight Mail

[ I U.S. Mail
[ I Hand Delivered
[Wacsimile to: 446-1071

[ ] U.S. Mail
[ ] Hand Delivered
[ Hacsimile to: 446-1609

C'

-4

-1
f 3

Exhibit "1"

GLEN E. WALKER
KACEY L. WALL
GLEN WALKER LAW FIRM
105 N. Fourth Street, Suite 307
Coeur d'Alene, Idaho 83814
Telephone: (208) 667-9531
Facsimile: (208) 667-8503
ISBN: 189417116
Attorneys for Kirk-Hughes Development, LLC

IN THE DISTRICT COURT,OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI
IN THE MAlTER OF THE APPLICATION
OF KIRK-HUGHES DEVELOPMENT,
LLC, FOR PLANNED UNIT
DEVELOPMENT CHATEAU DE LOlRE
Appellant,
KOOTENAI COUNTY BOARD OF
COUNTY COMMISSIONERS; S.J. "GUS"
JOHNSON; ELMER R. CURRIE; KATIE
BRODIE,
Respondents.

STATE OF IDAHO

>

COUNTY OF KOOTENAI

)ss:
)

>
1
>
>
>
1
>
>
>

Case No.: CV-06- 6587
AFFIDAVIT OF
SUMMER SKALAK

1
1

>
>

SUMMER SKALAK, being first duly sworn, deposes and states:
1.

That your Affiant is over the age of eighteen and has personal knowledge as

to the facts recited herein, and those facts are true and correct except as to any matters

1:

-
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.
'.:

herein stated upon information and belief; and as to those matters, I believe them to be
true.
2.

That your Affiant is employed as an Office Assistant by KIRK-HUGHES

DEVELOPMENT, LLC (KHD), in Coeur d'Alene, Idaho, and has so been employed for
approximately six (6) months.
3.

That from June 1 through June 13, 2007, Gary Young, the Project

Manager for KHD, was on vacation.
4.

That your Affiant was well aware of the July 19, 2007, Hearing before the

Hearing Examiner set on KHD'S Application.

5.

That your Affiant was also aware that I was responsible for mailing the

Hearing Notices to the residents living within three hundred (300) feet of the subject
property. I was also the person who mailed the Notice to the property owners within 300
feet of KHD'S property for the previously scheduled April 19, 2007 hearing.
6.

That during the week of June 12, 2007, your Affiant ordered the

updated list of adjacent property owners within 300 feet of the property from First
American Title Company.
7.

That during that same week, your Affiant went to the DEPARTMENT to

pick up a copy of the Notice of Public Hearing the Department would publish in the
Coeur d'Alene Press, so that I could timely process the mailings. I was helped by a
County employee, who gave me the Notice that I sent to the neighbors on June 19,
2007. Immediately after handing the Notice to your Affiant, en employee pointed out the
July 19, 2007 hearing date. Your Affiant did not further scrutinize the document, as it
appeared to be the same Notice your Affiant had received and mailed out prior to the
April 19, 2007 scheduled hearing date. Your Affiant did not notice that the portion below
the Notice section contained the old cutoff date for submitting comment letters to the
County, to wit; April 9, 2007.

-
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8.

Upon returning to the Office, your Affiant began the certified mailing of

the Notice. Since Mr. Young was not in the Office, your Affiant wanted to get these out
in a timely manner, as they had to be mailed before or on the publication date and with
plenty of time to give the Public at least 10 or more days to submit comments to the
DEPARTMENT before the cut-off date.
9.

Your Affiant late learned that Gary Young, the Project Manager, had

received a copy of the Notice to be mailed out to the property owners. However, at no
time did anyone advise your Affiant that it was different from the one I had picked up
from the County. Therefore, I continued processing the mailing of the notice picked up
from the County by your Affiant.
10.

Your Affiant also mailed on June 27, 2007, an Amended Notice to all the

property owners who had previously been mailed the Notice your Affiant was given by
the County.
11.

FURTHER YOUR AFFIANT SAYETH NAUGHT.

/a

SUBSCRIBED and SWORN to before me this

(U

Y/J2

day of July, 2007.

STATE OF IDAHO
Residing at: .%siCommission expires:

-
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the /
day of July, 2007,l caused to be
served a true and correct copy of the foregoing by the method indicated below, and
addressed to the following:
Kootenai County
Dept. of Legal Services
John A. Cafferty, Atty.
451 Government Way
P.O. Box 9000
Coeur d'Alene, ID 83816-9000

[ ] U.S. Mail
[ ] Hand Delivered
[*acsimile
to: (208) 446-1621
[ ] Overnight Mail

Scott Clark, Director
Kootenai County Building and Planning
Department
P.0. Box 9000
Coeur d'Alene, Idaho 83816-9000
Kootenai Board of County Commissioners
451 Government Way
Coeur dlAlene, ID 83814

-
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[ I U.S. Mail
[ I Hand Delivered
[Facsimile to: 446-1071

[ ] U.S. Mail
[ ] Hand Delivered
[+i%csimile to: 446-1609

Exhibit "2"
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NOTICE OFPUBLIC HEARING
I

7

I

U

.

~

a

u

n

t

r to

y

c

l

~

any and all comments on the followh~g:
:me No. PITD-057-07 and ,Case No, S478P-079a request by Kirlc-Hu
layelapment and Subdivision on approximately 578 aores of pr~pertylocat
qnes, The devtlopmaat, to be known .as 'Chateau de l;oirls GoK Spa, nnd
f 500 rasidmtial unlb comprised vf gingle hnily and oondo~ninium/mu
l l e devaloprnent is proposed tr, include 269 lots for single,family reside
rIIlogolClustar residential units, a private 18 hole golf cot;rse and golf course
lubhouso (which would inolude dlaing, convention, banquet spaces, n lounge,
nrivate spa, mixed-use rotail/residentinl structures, a privde uthletjc/recreatlon. cente
rails, fishing ponds, a hgtlipad for emergency services, anlphitheatre, and 8 28-s1
kpplicwt proposes ro serve the development with aprivnte road nstwork with soma
nuxlicipal wbsrewarer collecdon and treatmeql: facility, s ~ ~ dstate-regulated
'a
dome
ystem. The P U D plan also depicts two "rock crunhing staging areas,'' The
In t110 southeast side o f Lalce Coeur d'Alene just west of the entrance to the B
iom Interstate 90. Tho sib is described as poitiom of Sections 3, 10 and 1I,
Cootend County, Idaho ( d ~ l a i l ~lepal
d desotip* on file at Kootmd CO
:ommemB must be submitted ten (10) &ye prlor to tho baarlng. If you raqu
Coatenai County Building and Planning Department aeven (7) days prior to
)btained .from t h e Kootanal County Building and Planning Department locstcd
Zoeur d9Alene,ID 83 816-9000,(208)446-1070.

I

1

-

$LEASE

,

SEE bfAP Ow BACK)

The public haaring will begin at 6:00 P.m.,
in Room 1 of the Kootcnai County Admlni8hntion'
451 Government Way, Coeur d f ~ l e n eIdaho.
,
I '

, .

- Ncotxal;
&' Cornments (over);
o
reqiue
-/ ~ u ~ ~ o r t t hApplicnnt's
7;

I

2, Ph~ne(208-446-1 070)

CA$$ NUMER:
FILE NAME; ~hade&b
de 1,oire
I

or vlsit our o S c a witl~

your commontrr.

Nune and Address:

War

4. Fax your comments to 208-446-1071#,

&/or

5. Attend the public haaring.

,

,

/:

I -

1 1 '

- Do not suppor~the Applicant's request,.

&/or

'

I. ~ h e ~ l c . ~ o . = p ~ r o p rboxes
i a t e m ~ r a u to
a the Buildlng and Plannht ~c~adhht
befm 4;00 &m.
oh April 9,2007,Please fnclude your name and Address on any correep<ndeade. .

,
,

b ." /;?4jJ

1'

s

I

,

I

Exhibit "3"

KOOTENAI COUNTY BUILDING & PLANNING DEPT a 45 1 GOV'T WAY

COEUR D'ALENE, ID 83 8 14

/ AMENDED* NOTICE OF PUBLIC HEARING 1
I

The Kootenai County Hearing Examiner will hold a public hearing to consider
any and all comments on the following:
Case No. PUD-057-07 and Case No. S-878P-07, a request by Kirk-Hughes Development LLC for a Planned Unit
Development and Subdivision on approximately 578 acres of property located within the Restricted Residential and Rural
zones. The development, to be know as Chateau de Lorie Go% Spa, and Lake Club, is proposed to contain a maximum of
500 residential units comprised of single family and condominium/multifarnily units in a private, gated community. The
development is proposed to include 269 lots for single family residential uses and shared resort amenities plus 231
Village/Cluster residential units, a private 18 hole golf course and golf course support facilities, driving range, a private
clubhouse (which would include dining, convention ,banquet spaces, a lounge, a retail space, and a golf Learning Center),
a private spa, mixed-use retaillresidential structures, a private athletidrecreation center, tennis courts, hiking/wallcing/bike
trails, fishing ponds, a helipad for emergency services, amphitheatre, and a 28-slip dock for mooring of boats. The
Applicant proposes to serve the development with a private road network with some common driveway, a state-regulated
municipal wastewater collection and treatment facility, and a state-regulated domestic water treatment and distribution
system. The PUD plan also depicts two "rock crushing - staging areas". The site is bisected by Highway 97 and located
on the southeast side of Lake Coeur d'Alene just west of the entrance to the Beauty Bay State Park approximately 5 miles
from Interstate 90. The site is described as portions of Sections 3, 10 and 11, Township 49 North, Range 3 West, B.M.,
Kootenai County, Idaho (detailed legal description on frle at Kootenai County Planning and Zoning Department). Written
comments must be submitted ten (10) days prior to the hearing. If you required special accommodation, please contact
the Kootenai County Building and Planning Department seven (7) days prior to the hearing. Further information may be
obtained from the Kootenai County Building and Planning Department located at 451 Government Way, P.O. Box 9000,
Coeur d' Alene, ID 83816-9000, (208) 446- 1070.

(PLEASE SEE MAP ON BACK)
The public hearing will begin at 6:00 p.m., Thursday, July 19,2007
in Room 1 of the Kootenai County Administration Building located at
45 1 Government Way, Coeur d' Alene, Idaho.
1. Check the appropriate boxes and return to the Building and Planning Department, before 4:00 p.m.
on JuIy 9,2007. Please include your name and address on any correspondence.

-Neutral:
-Comments (over);

-Support the Applicant's request;
-Do not support the Applicant's request.
&lor

2. Phone (208-446-1070) or visit our office with
your comments.

&/or

3. E-mail jlockhart@,kc~ov.us

&/or

4. Fax your comments to 208-446-107 1.

&/or

5. Attend the public hearing.

CASE NUMBER: S-878P-07/PUD-057-07
FILE NAME: Chateau de Loire

Name and Address:

* AMENDED ITEMS BOLDFACED

-

EXHIBIT B

.

-

Exhibit "4"

GLEN E. WALKER
KACEY L. WALL
GLEN WALKER LAW FIRM
105 N. Fourth Street, Suite 307
Coeur d'Alene, Idaho 83814
Telephone: (208) 667-9531
Facsimile: (208) 667-8503
ISBN: 189417116
Attorneys for Kirk-Hughes Development, LLC

STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI
*****

IN THE MATTER OF THE APPLICATION
OF KIRK-HUGHES DEVELOPMENT,
LLC, FOR PLANNED UNIT
DEVELOPMENT CHATEAU DE LOlRE
Appellant,
KOOTENAI COUNTY BOARD OF
COUNTY COMMISSIONERS; S.J. "GUS"
JOHNSON; ELMER R. CURRIE; KATIE
BRODIE,
Respondents.

STATE OF NEVADA
COUNTY OF CLARK

)
)

1

1
)
)
)
)
)
)
)
)
)
)
)
)

Case No.: CV-06- 6587
AFFIDAVIT OF
ROBIN ELDRIDGE

ss.

ROBIN ELDRIDGE, being first duly sworn, deposes and states:
1.

That your Affiant is over the age of eighteen and has personal knowledge as

to the facts recited herein, and those facts are true and correct except as to any matters

-

AFFIDAVIT OF ROBIN ELDRIDGE 1

-.-. -.-.J,.

herein s t 8 t d upon infarmatlan and belief; and as to %as@ matters, I beligve them

26 'be

b.
2.

Th&dyour Affiant is emplayed as the Qfnce Manager by KRK-HUGHES at
"

ASSOCIATES, in bas Vsyas. Nevada, and has so been smpkved as such for

acspmxirnaledy four (4) years.
3,

That on Frtday, June 29, 2007,

approxlmalel ,12 Noon, your Affmnt

I
receivsa a telephone call 60m a genneman who identified himself as "John ~ a & @ ' j r t
sit

11

Idaho"

*ti; i
I

v

I

'

3

I

Ill,

,
I

,

1;

,

I
i

I

1 1 1

[f

lit

Thar MI Caffarty asked to speak with Ms. ~s*ldine ~ i r k - ~ ~i t h
~ dd . i;;I.

I!

I

1

be

your Affiant informed him that she was not in hr ofics at that time but &d

retu~ningshortly

5.

That Mr. Gaffarty than stated that he was aware that he was b h m

scme doct~mmtsready for Ms. Klk-Hughes by 2:00 p.m., and asked if :your Miant
iV0uld reley the mmsage to Ms. Kirk-Hughes that he was still working an them but would

gel them to her as soon a$ he cclmplgled them.
6.

That your Affiant Informed

Mr. Cafferty that Ms. K r k - H q k ~WJ
I

sch&wlad to catch a flight ax 3'30 p.m , but thal she would daflnitely be returning to #he
I

of&@ prior

to her

departure, arid

your Affiant wauld relate hrs ,m&$age to her Elt hat

time

I

I

,

/ ! ,

Thai prior to ME K l k - H ~ g h ~rstum
s'
lo the oflc&,s& c s k d and yaw-

AKsnt informed Ms K~r%-Hugt+~s
ct Mr CaffaQ's call ~ n hit!
d ~ta&enf that it

I

intent to furnish the documants to her prior to her depat-bc'e.
8.

I'URTHER YClJR AFFIANT SAYETH f\lPlldGHT,

t

I

/.

,

7

,

'

I,

,I

,;

hb

.'
I

I

1;

!!

!I

I
I

6.
SUBSCRIBED ard SWORN to b ~ f o r eme t h ~ s&- day ~f July, 2IXI-i.

1I

!

It
I

$1

I

[

I

ir

I

I

I
i1
1

in
I

'i

; >!
I

I

,

I I

I,

';I

,

&,?

day of Juiy, 2007.1 ~ a w tod kx?
I HEREQY CERTIFY that on the
semad a true and corract copy of t h e fcmgcing by the method ~ndlwtedb,
and
addressed to the 9013owng:

I

I

'j

I

Kootenal munty
Dept. of Legal Serviws
John A, Qffecrhj, Amj.
051 Qovernmer,~

P.0. Box 9000

Smft Ckrk, Director

Mmtenai County Building and Phfinlq
~~partrnent
P.0. Box 3000

,

[]IJ.SA/lall
,
[ J Hand Del~v*ecl
[ @acsirn~leto: (208)'M-1925
f ] Qvemtgrtt Wil '

[ ] id,S. Mail
i Hand Dsliversd
flacslmik to. M3-1071

Gcsus dl'Alene, \ d a b 831316-9000

gootarrai Board of County Comrnrssiuners
451 Goveriment Way
Cwur dlAkns, iD 33814

] U.S. Mail
[ ] Hend &fivered
[ + $ a ~ i r n ~ l to:
e 4%-1609

I

,

I

I

1

,

i

I(

I

I

i'

'a,

I"$
,r$

!1'

i'

/

I

Exhibit "5"
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GLEN E. WALKER
KACEY L. WALL
.EN WALKER LAW FIRM
105 N. Fourth Street, Suite 307
Coeur d'Alene, Idaho 83814
Telephone: (208) 667-9531
Facsimile: (208) 667-8503
ISBN: 189417116
Attorneys for Kirk-Hughes Development, LLC
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI
IN THE MAlTER OF THE APPLICATION
OF KIRK-HUGHES DEVELOPMENT,
LLC, FOR PLANNED UNIT
DEVELOPMENT CHATEAU DE LOlRE
Appellant,
KOOTENAI COUNTY BOARD OF
COUNTY COMMISSIONERS; S.J. "GUS"
JOHNSON; ELMER R. CURRIE; KATIE
BRODIE,
Respondents

STATE OF NEVADA
COUNTY OF CLARK

)
)
)

)
)
)
)
)
)
)

1

Case No.: CV-06- 6587
AFFIDAVIT OF
ROBIN ELDRIDGE

)

1

)
)

1

ss.

ROBIN ELDRIDGE, being first duly sworn, deposes and states:
1.

That your Affiant is over the age of eighteen and has personal knowledge as

to the facts recited herein, and those facts are true and correct except as to any matters

AFFIDAVIT OF ROBIN ELDRIDGE - 1

'm

herein stated upon infermatlan and belief; and as to t
h
m mattem, i M v e them tc

tm.
2.

Tfi& your Affiant is employed as the Mfice fvlanager by KIRK-HUGHES &

ASSOCIATES, In Las Vegas. Nevada, and has so been employed as such for

awmximatcsly four (4) years.
3,

That on Friday, June 29, 2007. at approx~malely,I2Noon, your Affiant

8 ;

I!,

11

received B telephone call from a gentleman who identified himkell.as 'John ~ a f 6 k j ~ i t - 1
1

IdahoY

'

I

That MI Cafferty asked to speak with REa.

[1;

iI

i

4

:1

%

~ s d l d ~ n~ e, r k - ~ u g h &and
,:

I!

i

1

'be

your Affiant informed hlm that she was not ~n h e oFcs at that time hut &d
returning shortly.

5.

That Mr. Gaffe3 then statsd that he was aware that h e was to h m

soma documtntb ready for Ms. KIk-Hughes by 2:00 p.m., and asked if your Aman1
would relay the message to Ms. Kirk-Hughes that h e was still warking On them but wouid

get then to hey as soon as he completed tnem.

6.

,

That your Affiant informed Mr. Cafferty that Ms. Grk-Hqbs wets

rchduled to catch a fl~gh?ai 3 3 0 p.m , but that she would definitely be returning to i ? e
I

office prior to her depanure. and your mant would relate h~s'messageto her at kt
time

I,

I

,

1.'
,

7

That prior to ME KI~~-HU~IIBS~
return to the office.:rhe:
II

I *

I

and pur
,

I'

I

8.

FURTHER YOUR AFFlANT SAYETH NAUGHT,

(

" $.-$

C;

~

Affiant inform8d Us fGrk-HoghRs of Mr CafferQascall ~ n his
d s t s h ~ nthat
( il 4 s hi6

intent 10 furnish the docurnants to hsr prior to her departure.

I

<

; 1

' i I!

;;

'I

A-/
SUBSCRIBED and SWORN to before me th~sday of July, 2007.

!

'

I

I

I'

>Il

I

1'

);

1

'

1 ,

-

1I

l L
1

',

I '

1;

s

I

ii

I

6 , ~

day of July. 20U7.1 c a w d to h3 '
I HEREBY CERTIFY h a t on the
served a true and cormcr copy af t h e foregoing by the method rmllcscted lmbw, and
,
addressed to the following:

1

I /

1:
' 1

'I
I I

1

K~otenalCourlty
Dept. of Legal Servio~s
John A, W e @ , Any.
651 Bove~.nrnentWay
P.8. Box 9000
Cbeur d'Alsne, ID 838 16-do00
Smtt Clark, Director
Kmtenai County 6uilding and Pbrrnllq

Dspartrnent
P.6. Box 9000

I

[ $ IJ.S Mat!
[ 1 Hand Lgelive~ed
I j#acsimile to: {208)'44$-1621
[ ] Bvemghf Mil '
I

[ I IJ,S. Idail
'j Hatlcl Delivered
[ +&aalrnib to. W - 1 0 7 1

Coeus d'Altsne, i d a h 8304 6-9000

Kootanai Boar6 of County @ornm~ssionsrs
451 Govarrtment Way
Cwur cll&ne. ID 33814

[ ] U.S. Mail
[ ] Hand btivsred
Jfe4acsirnile 60: 446-7 6!39

1

<

:
4

;I

I
8

I
I;I

I

I

fiei
i

I;!
a

)

,I];

i.

GLEN E. WALKER
KACEY L. WALL
GLEN WALKER LAW FIRM
105 N. Fourth Street, Suite 307
Coeur d'Alene, Idaho 83814
Telephone: (208) 667-9531
Facsimile: (208) 667-8503
ISBN: 189417116

-'R?alh!AL

Attorneys for Kirk-Hughes Development, LLC
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI
IN THE MATTER OF THE APPLICATION
OF KIRK-HUGHES DEVELOPMENT,
LLC, FOR PLANNED UNIT
DEVELOPMENT CHATEAU DE LOlRE

KOOTENAI COUNTY BOARD OF
COUNTY COMMISSIONERS; S.J. "GUS"
JOHNSON; ELMER R. CURRIE; KATIE
BRODIE,

COUNTY OF KOOTENAI

)ss:
)

)

1

Case No.: CV-06- 6587
AFFIDAVIT OF
SUMMER SKALAK

)
)

1
)
)

Respondents.

1

1

)
)

1

Appellant,

STATE OF IDAHO

)
)

SUMMER SKALAK, being first duly sworn, deposes and states:
1.

That your Affiant is over the age of eighteen and has personal knowledge as

to the facts recited herein, and those facts are true and correct except as to any matters

-

AFFIDAVIT OF SUMMER SKALAK 1

herein stated upon information and belief; and as to those matters, I believe them to be
true.
2.

That your Affiant is employed as an Office Assistant by KIRK-HUGHES

DEVELOPMENT, LLC (KHD), in Coeur dlAlene, Idaho, and has so been employed for
approximately six (6) months.

3.

That from June 1 through June 13, 2007, Gary Young, the Project

Manager for KHD, was on vacation.
4.

That your Affiant was well aware of the July 19, 2007, Hearing before the

Hearing Examiner set on KHD'S Application.

5.

That your Affiant was also aware that I was responsible for mailing the

Hearing Notices to the residents living within three hundred (300) feet of the subject
property. I was also the person who mailed the Notice to the property owners within 300
feet of KHD'S property for the previously scheduled April 19, 2007 hearing.
6.

That during the week of June 12, 2007, your Affiant ordered the

updated list of adjacent property owners within 300 feet of the property from First
American Title Company.
7.

That during that same week, your Affiant went to the DEPARTMENT to

pick up a copy of the Notice of Public Hearing the Department would publish in the
Coeur dAlene Press, so that I could timely process the mailings. I was helped by a
County employee, who gave me the Notice that I sent to the neighbors on June 19,
2007. Immediately after handing the Notice to your Affiant, en employee pointed out the
July 19, 2007 hearing date. Your Affiant did not further scrutinize the document, as it
appeared to be the same Notice your Affiant had received and mailed out prior to the
April 19, 2007 scheduled hearing date. Your Affiant did not notice that the portion below
the Notice section contained the old cutoff date for submitting comment letters to the
County, to wit; April 9, 2007.

-

AFFIDAVIT OF SUMMER SKALAK 2

8.

Upon returning to the Office, your Affiant began the certified mailing of

the Notice. Since Mr. Young was not in the Office, your Affiant wanted to get these out
in a timely manner, as they had to be mailed before or on the publication date and with
plenty of time to give the Public at least 10 or more days to submit comments to the
DEPARTMENT before the cut-off date.
9.

Your Affiant late learned that Gary Young, the Project Manager, had

received a copy of the Notice to be mailed out to the property owners. However, at no
time did anyone advise your Affiant that it was different from the one I had picked up
from the County. Therefore, I continued processing the mailing of the notice picked up
from the County by your Affiant.
10.

Your Affiant also mailed on June 27, 2007, an Amended Notice to all the

property owners who had previously been mailed the Notice your Affiant was given by
the County.

11.

FURTHER YOUR AFFIANT SAYETH NAUGHT.

,3;

SUBSCRIBED and SWORN to before me this .
.
I
day of July, 2007.

&'[u/Kw

zLLz/

NOTARY P U B L I ~ I NAND FOR THE
STATE OF IDAHO
Residing at:
Commission expires: &ahfi,& 0 ,/

-

AFFIDAVIT OF SUMMER SKALAK 3

CERTIFICATE OF SERVICE

6

I HEREBY CERTIFY that on the
day of July. 2007, 1 caused to be
served a true and correct copy of the foregoing by the method indicated below, and
addressed to the following:
Kootenai County
Dept. of Legal Services
John A. Cafferty, Atty.
451 Government Way .
P.O. Box 9000
Coeur d'Alene, ID 83816-9000
Scott Clark, Director
Kootenai County Building and Planning
Department
P.O. Box 9000
Coeur d'Alene, Idaho 83816-9000
Kootenai Board of County Commissioners
451 Government Way
Coeur d'Alene, ID 83814

AFFIDAVIT OF SUMMER SKALAK - 4

'

[ ] U.S. Mail
[ ] Hand Delivered
[+Facsimile to: (208) 446-1621
[ ] Overnight Mail

[ I U.S. Mail

[IHand Delivered
[Pacsimile to: 446-1 071

[ ] U.S. Mail
[ ] Hand Delivered
[+f%csimile to: 446-1 609

-t

4

P

GLEN E. WALKER
KACEY L. WALL
GLEN WALKER LAW FlRM
105 N. Fourth Street, Suite 307
Coeur dlAlene, Idaho 83814
Telephone: (208) 667-9531
Facsimile: (208) 667-8503
ISBN: 189417116
Attorneys for Kirk-Hughes Development, LLC

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

IN THE MATTER OF THE APPLICATION
OF KIRK-HUGHES DEVELOPMENT,
LLC, FOR PLANNED UNIT
DEVELOPMENT CHATEAU DE LOIRE,
)

Case No.: CV-06- 6587

Appellant,
STIPULATION
KOOTENAI COUNTY BOARD OF
COUNTY COMMISSIONERS; S.J. "GUS"
JOHNSON; ELMER R. CURRIE; KATIE
BRODIE,

1

Respondents.

IT IS HEREIN STIPULATED AND AGREED TO by and between the Attorney for
the Petitioner, KACEY L. WALL of the GLEN WALKER LAW FlRM and the Attorney for the
Respondents, JOHN A. CAFFERTY, of the KOOTENAI COUNTY DEPARTMENT OF
LEGAL SERVICES; that the Stay pertaining to KIRK-HUGHES DEVELOPMENT, LLC'S
(KHD), Appeal from the Findings of Fact, Comprehensive Plan Analysis Conclusions of
Law and Order of Decision entered by Kootenai County Board of County Commissioners
on August 24, 2006, denying KHD its Planned Unit Development Permit, shall be

STIPULATION - 1

.Ju l
--

36 2 0 0 7
- --

1 1 :3 3

-16:45

.@7/05/'200':

partially

aHP

--GLEI.4

lifted

so

LRSEKJET

FAX

L a OFFICE
~

KHD

thet

can

4461621

present

Petitioner's Emctrgency

Writ

for

Mandamuflrohib~lionto the eboveentitled Court for consideration at a Hearing to be set

f M h by the Court.

IT IS FURTHER STIPULATE0 AND AGREED 7 0 that the Stay wil) be lifted only
as to the follow~ngissues:
1.

Wtlether !t

eJS

k

proper for the County to remove KHD'S Appl~catronfrom the

Heanng Examher's July 7 9, 2007.agenda based upon tnlproper notice.

2,

Have the property owners ~ i t h l n300 tee\ of WD'S property been prejud~ced

hy the Not~cesent June 19,2007, and subsequently corrected by KHD wrlh an Amended

Notice sent June 27,20073
IV 16 FURTHER STIPULATED AND AGREED TO that the Stay will be IIfted only

so that the Coue can consldar 1he rel~efsought by the Petitioner as set forth In 1's Pet~tion
to

wit:

Pfohibitrng Respondent

KCOTENAI

COUNT

BOARD

OF

COUNTY

COMMISSIONERS and Its 3'41LPlKG & PLAhNlNG DEPARTMENT from vacating KHD'S
July 99,2D07, Hearlng aste before the Kmtenai County Heanng Examrner with regard to

its Application for tho developmen1 ofthe Chateau de Loim Spa & Golf Resort.
DATED this

4%~

GLEN WALKER LAW FIRM

GL~N
E.W A L ~ E A
WCEY t WALL
105 N. Fourth Sbeet. Sum 307
Coeur d'Alene, Idaha 838'14
Telephon9: (208)667.953 1
Facsimile: (208)667-8503

ISBN: ? 894/7?16

Attorneys for Pet~t~oner.

-

STIPULATION 2

of July. 2007.
KOOTENAl COUNTY DEPARTMENT
OF LEGAL SERWCES

P.0 Box 9000
Coevr d1AIene.Idaho 83876-3000
Telephone: (209) 446-1620
Facsimiie: (2.08)446-1621
Anarneys 'or Respondents

Kootenai County
Department of Legal Services
451 Government Way
P.O. Box 9000
Coeur dlAlene, Idaho 83816-9000
John A. Cafferty, Senior Staff Attorney ISB #5607
Phone: (208) 446-1626
FAX: (208) 446-1621
Attorney for Respondents

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO IN AND FOR THE COUNTY OF KOOTENAI

IN THE MATTER OF THE APPLICATION OF
KIRK-HUGHES DEVELOPMENT, LLC, FOR Case No. CV-06-6587
PLANNED UNIT DEVELOPMENT CHATEAU
DE LOlRE KIRK-HUGHES DEVELOPMENT, RESPONDENT'S OBJECTION TO
LLC.,
PETITIONER'S EMERGENCY
PETITION FOR WRlT OF
Appellant,
MANDAMUSIPROHIBITION AND
MOTION TO DISMISS SAME
VS.

KOOTENAI COUNTY BOARD OF COUNTY
COMMISSIONERS; S.J. "GUS" JOHNSON;
ELMER R. CURRIE; KATIE BRODIE,
Respondents.
COMES NOW, the Respondent, Kootenai County, by and through its
attorney of record, Kootenai County Legal Services, John A. Cafferty, and

RESPONDENT'S OBJECTION TO PETITIONER'S EMERGENCY
PETITION FOR WRlT OF MANDAMUSIPROHIBITION AND
MOTION TO DISMISS SAME: 1
H:\Planning\Chateau de Loire\Respondent's Objection to Petition for Writ of Mandamus.DOC

hereby objects to Petitioner's Emergency Petition for Writ of Mandamus]
Prohibition filed on July 6, 2007, as follows:
Respondent Kootenai County hereby objects to the maintenance of this
action by Kirk-Hughes Development, LLC, a Delaware Corporation, as ldaho
Code §30-1-1502 clearly prohibits such action by a foreign corporation.
Based upon the statements in the Petitioner's Petition, "Kirk-Hughes
Development, LLC, a Delaware corporation1',is a Delaware corporation. The
Petition states that Kirk-Hughes Development, LLC, a Delaware corporation, is
authorized to conduct business in the State of ldaho and has been conducting
business since 2005. After a diligent search of the items presented by the
Petitioner in support of its Petition for Writ, I see no documents to support that
Kirk-Hughes Development, LLC, a Delaware corporation, is authorized to do
business in the State of Idaho. Further, a search of the webpage of the ldaho
Secretary of State revealed that no such authority has been granted to KirkHughes Development, LLC, a Delaware corporation
Based upon the foregoing, Respondent Kootenai County respectfully
submits that Petitioner's Petition is improper as ldaho Code 530-1-1502 states in
(I), "a foreign corporation transacting business in the State without a Certificate
of Authority may not maintain a proceeding in any court in this State until it
obtains a Certificate of Authority". Lacking such Certificate of Authority, this
matter must be dismissed. If this matter is not dismissed, Respondent Kootenai

RESPONDENT'S OBJECTION TO PETITIONER'S EMERGENCY
PETITION FOR WRIT OF MANDAMUS/PROHIBITION AND
MOTION TO DISMISS SAME: 2
H:\Planning\Chateau de Loire\Respondent's Objection to Petition for Writ of Mandarnus.DOC

'

'

i

a

County will file a timely response once the matter is set for hearing.
DATED this

q

"day

of July, 2007.

CERTIFICATE OF SERVICE

I hereby certify that on this ?Gday of July, 2007, 1 served a true and
correct copy of the foregoing by the method indicated below, and addressed to
the following:

[ I
[ ]
[ ]
[$

U.S.Mail
HAND DELIVERED
OVERNIGHT MAIL
TELEFAX (FAX)

Hon. John P. Luster
Interoffice Delivery to Chambers

Glen E. Walker
Kacey L. Wall
GLEN WALKER LAW FIRM
105 N. Fourth Street, Suite 307
Coeur d'Alene, ID 83814
Fax: (208) 667-8503

RESPONDENT'S OBJECTION TO PETITIONER'S EMERGENCY
PETITION FOR WRIT OF MANDAMUSIPROHIBITION AND
MOTION TO DISMISS SAME: 3
H:\Planning\Chateau de Loire\Respondentls Objection to Petition for Writ of Mandamus.DOC
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Glen E,Walker
Kacey L. Wall
GLEN WALKER LAW FIRM
105 N. Fourth Street, Suite 307
C a m d' Alenc, Idaho 838 14
Telephone: (208)667-9531
Facsimile: (208) 667-8503
ISBN: 1 894h 1 16
Attorneys for Kirk-Hughes Development, LLC

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF TlIE
STATE OF lDAH0, IN AND FOR TI= COUNTY OF KOOTENAI

IN THE MATTER OF THE APPLICATION )
OF KIRK-HUGHES DEVELOPMENT,
)
LLC,FOR PLANNED UNIT
)
DEVELOPMENT CHATEAU DE LOIRE )

1
1

Appellant,

Cue No.: CV-06- 6587

)

1
1
1

VS.

KOOTENAI COUNTY BOARD OF
COUNTY COMMISSIONERS; S.J."GUS" )
JOHNSON;ELMER R.CURRIE; KATIE )
B RODIE,
1

Petitioner's Reply to Respondent's
Objection to Emergency Petition
For Writ of MandamusProhibition

)

1

Respondents.

COMES NOW the A,ppeIlant, ark-Hughes Developmmt, LLC (KHD),by and
through its attorneys, Glen E.Walker md Kscey L. Wall, of the GLEN WALKER LAW

FIRM, and hereby submits this ~

e to Respondent's
~ 1 ~ Objection to its Emergency Petition

for Writ of Mondan.us/Prol~ibi~on.
Petitioner's Reply to Respondent's
Objection to Emergency Petition
For Writ of Mandamus/Prohibition

1

This R g l y is based on all the pieedings and papers on file herein and on the
authorities included herein, and on my argumei~tand evidence adcluced at the time af she

Hearing on this matter,

It appears as if the Petitioner and the Respondent are looking ar the word
"business" in two different contexts. The Id.aho Code, Section 3 1-1 -1502, is undoubtedIy
refening to established businesses tlnal are actually con.ducting business in the State and

should have qpplieil for and been awarded a Certificate of Authority. That is not the
situation with KHD,LLC. =ID, LLC, is in the process of obtaining approval of its
Application to develop the Chateau de Loire Spa & Golf Resort. Once all necessary
approval has been ncquirul and the Dcvel.opme~~t
has proceeded to the point of d.oing

business as the Spa

&L

Resort, IWD, LLC, will ~ p p l yfor the necessary Certificate of

Authority.
As a point of clarification, KI-ID,

LLC,is a Delaware Corporation and should not

be conhsed with KIRK-I-IUGWES DEVELOPMENT, LLC, CDA, which is m ldnho
Corporation and i s doing business at C~rlinI3ay, However, this entity has nothing to do

with and is not involved in the current Court matters surrounding the Delaware

Corporation, W D ,LLC.
It is curious that, now, su.ddenly, the C o u ~ l yhas determined that KHD, LLC, is

prevented from proceeding pursuimt to Secti0.n 3 1-1 - 1502 when it did not raise this issue

when WID, LLC, filed its Appeal in November, 2006, its Motion to Enforce Post

Mediation Agreement an April 24, 2007, and its Stipulation and Ordcr to Lifl Stay in
July, 2007. The fact remains tlut the County entered illto the Stipulation and Order with

KHD, LLC,just this month .to lift the Stay which has been in place with regard to the
above-captioned imatter and agreed to allow this Court to decide the issues at hand.
Petitioner's Reply to Respo~ident's
2
Object~onLO Emergency Pet~tiorl
For Writ of Ma,ndarnus/Prohibilion

.'E .

In addition to the above, the fact remains that KHD, LLC is well within its rights
as a foreign company to proceed with its action. Capslor Radio Operating Company, rr

Delaware Corponrliun. v. Douglas and BrenJo Lawrence, 152 P.3d 575 (2007) holds

that a Delaware corporation has standing to bling an action seeking an easement over
propelty because the transacting of business did not include the ownership of real
property, and there was no allegation of any uther business conducted in Idaho by

Capstar. More specifically, the Court states,
j.C. 30- 1 - 1S02(1) provides that "[a] foreign corporation transacting
business in this state without: a certificate of authority may not maintain n
proceeding in any court in this slate until it obtains a certificate of
authority," "Assuming without deciding that & 30-1 - 1502( 1) is
jurisdictional, the statute i s inapplicable hcre. Capstar owns its property,
but "transacting business" does not include the ownership of real property.
I.C.30-1-1501(2KiJ. . . . See Gebrucder I-lkidem~nn,KG.v. A.M.R.
Corp., 107 ldaho 275,282,688 P.2d 1180, 1187 (1964).

As ind,icatcd by the Court, this holding is right in line with LC. 30-1-1501(2)(i)

which states in pertinent pat., "(2) The following activities, m o n g others, do not
constitute transacting business within the mcming of subsection (1)' of this section: . . .
(i) Owning, without more, real or personal property; . .

,".

Simply put, there is no requirement for an Applicant to have a Certificate of
Authority to proceed through the approval steps needed to develop the land owned by the

Applicant. That is exackly the position in which KlgD, LLC, end its Managing Member

find themselves.
Petitioner's Writ: shoulcl not be dismissed and should be considered on its merits
as soon as possible.

"(I) A foreign corporation m a y not transact business in this slate until it obtains a certificate of autl~oritp
from the secretary of stare,"
Petitioner's Reply to Respondent's
3
Objection to Emergency Petition
For Writ of MandnmusProhibition

r
(

.-.
L

,.--

DATED this

w'
,2/
day of July, 2007.
GLEN WALKER LAW FIRM
Attorneys for the Petitioner

By:
Kacey L. ~

h l

CERTIFJCATE OF SERVICE
I HEREBY CERTIFY that on tho IS*
day of July, 2007,I caused to be
served a true and correct copy of the foregoing by the method indicated below, and
addressed to the following:
Kootenai County
Dept. of Legal Services
John A. Cafferty, Atty.
45 1 G0vernrnen.tWo,y
P.O. Box 9000
Coeur d'Alene, ID 838 16-9000

[ 3 U.S.Mail
[ ] Hand Delivered [+Facsimile to: (208)446-1 621
[ ] Overnight Mail

ScotI Clark, Director
Kootenai
County Building and Planning
Department
P.O. Box 9000
Coeur d' Alene, Idaho 63 8 16-9000

[ 3 U.S. Mail
f 1 Hand Delivered
&Facsimile to: 446-1071

i

Kootenai Board of County Commissioners
45 1 G o v m e n t Way
Coeur dlAlene, ID 838 14.

Petilioner's Reply to Raspondent's
Objection to Emergency Petition
For Writ of MondamudProhibition

[ ] U S . Mail
[ ] Hand Delivered
[@scsimile to: 446- 1609
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Glen E.Walker
Kaccy L.Wall
GLEN WALKER LAW FLRM
105 N,4th Street, Suite 307
Coeur d'Alene, ID 83 8 14
Telephone: (208) 667-9531
Facsimile: (208) 667-8503
ISBN: 1894/7116

Attorneys for Kirk-Hughes Development, LLC

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTIRCT OF THE
STATE OF IDAHO, IN AN0 POR THE COUNTY OF KOOTENAI

'

IN THE MATTER OF THE APPLICATION
OF KIRK-HUGHES DEVELOPMENT,
LLC,FOR PLANNED W I T
DEVELOPMENT CHATEAU DE LOLRE
KIRK;-HUGHES DEVELOPMENT, LLC,
Appellant,

CASE NO. CV-06-6587

MOTION FOR STAY O F
KOOTENAI COUNTY BOARD OF
COUNTY COMMISSIONERS; S.J. "GUS"
JOI.INSO& ELMER R.CURRIE; KATIE
BRODIE,

APPEAL

I
c
Respondents.

COMES NOW, Appellant, KIRK-EIUGHES DEVELOPMENT, LLC,by and

through its nttomcys of record, Glen E.Walker and U c e y L.WaU ofthe Glen Walker

MoLion for Stay of Appe~l

Received

Oct-18-07

02:23pm

1

From-2086679531

To-JUDGE LUSTER

Page
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GLEN@

Law Firm, and moves zhis Coun to shy the appeal. of this matter. The parties are

awaiting find dctcrrnination of thc status of thc PUD Application that was filcd with

Kootenai County by Kirk-Hughes Development, LLC, afier the entry of the last Order to
Stay in this matter. The parties have stipulated (which Stipulation is filed simultaneously

hcrcwitll) that the appeal shall, be srayed until December 3,2007,unless orhemrise agreed
by the parries or ordered by the Court.
A hearing is hereby requested.

DATED this

ijhdyday of Ocmber, 2007.
GLEN WALKER LAW FIRM
Attomcys for Kirk-Hughes Development. LLC

Motion for Stay of Appeal

Received

Oct-18-07

02:Zapm

From-2086679531

To-JUDGE LUSTER
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CERTIFICATE O F SERVICE

I HEREBY CERTIFY thar on the

'day of Oct6ber, 2007,Icauscd ro be

w e d a true and correct copy of the foregoing by the method indicated below, and

nddressed to the following:
Kootenai County
Dept. of Legd Services

Patrick M.Braden, Any.
451 Oovemment Way
P.O. Box 9000
Coeur d'Alene, 1D 83 8 16-9000

[ J U.S. Mail
[ ] Hand Delivered

90

Facsimile to: (208) 446-1621
[ ] Overnight Mail

By:
Kscey L.Wdl

Motion For Smy of Appeal

Received

Oct-18-07

02 ;23pm

F rom-2086679531

To-JUDGE LUSTER
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Glen E.Walker
Kaeey L.Wall

GLEN WALKER LAW FIRM
105 N. 4th Succz, Quite 307
Cocur d'Alcnt. ID 838 1 4
Tclcphpne: (208) 6674?!33 1
Facsimll=: (208) 667-8203
ISBN: I B94/7 1 16

Attorncya for Rick-Hughes Pevelopmenv, LLC

TN THE DlSTjRICT COURT O F THE FIRST JUDICIAL bISTIRCT CrP THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KQOTENAI

D4 THE MATTER OF THE APPLICATION
OF KIRK-JrVGI-ES DEVEL OPMWT,
LLC, FOR PLANNED UNIT
DEELOPMEN'r CHATEAU DE LOIRE

I

KIRK-1-IUGHES DEVELOPMENT, LLC,

KOOTENAI C O W T Y BOAIU OF
COWW COMM1SSI;ONERS;S.3. "GIJSn
JOHNSON; ZLMTZ R.CURRIE; KATIE
BROD~E,

I

CASE YO. CV-06-6587

STIPULLATION TO STA

APPEAL

2

J
Appellsni, KKIR-XOOHES DEVELOPMENT, LLC,by md tluough h s attorney$

orrccard, Glen B. Walker and Kacey L Wall of thc GIul Wnlka Law Finn,and

Recer ved

Oct-18-07

02:Zapm

F rorn-20866795al

To-JUDGE LUSTER
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COUNTY,by and ~ h o i ~ its
p lenomey
~
Patrick Bradm, bereby

rnipu1.k urd a@cE m sray ilr appeal filed in ths marer. The pmio are muailin8 finnl

dekmination of the sntLls o f ~ l PUD
~ e Apylica$jon lhsr m a Ned wjth Kootenri Cowry

by Kirk-HughesDeu~lopmont.U C ,nflrr the mlry o f the last Order LO Stay in this
,

M a . Thc p~rtirshave stipuJ8lcd (which Stipulation i s filed
h
1 [he apPe.l

~rnuhaneo~~sly
berewid)

rh.1) be aayed until December 3,2007, \m;ess o~herwiseagreed by tho

parries or orctcrcd by the Conn.

DATED

/ 8 - /%-*dv
Patrick .M.Braden, Arloracy for Respar,dcnr

3cipv)mion ro Stay Appeal

Race ived

Oct-18-07

02 :2 3 ~ m

F rom-2006679531

To-JUDGE LUSTER
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Olm E.Walker
Kncey L.Wall

GLEN WALKER LAW FIRM
105 N. 4th Street, Suite 307
Coeur dlAlene,ID 83 8 14
Telephonc: (208) 667-953 1
Facsimile: (208) 667-8503
ISBN: I 894/7116
At~orneysfor Kirk-Hughes Development, LLC

IN TIfE DISTRICT COURT OF THE FIRST JUDICIAL, DISTIRCT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAl

IN THE MATTER OF THE APPLICATION
OF KIRK-HUGHES DEVELOPMENT,

LLC,FOR PLANNED UNIT
DEVELOPMENT CHATEAU DE LOIRE
KIRK-KUOHES DEVELOPMENT, LLL,
CASE NO. CV-06-6587

ORDER GRANTING MOTION
KOOTENAI COUNTY BOARD OF
COUNTY COMMISSIONERS; S-J ''GUSgv

TO STAY APPEAL

JOI-NSON: ELMER R.ClJIUUB; KATE
B RODE,

Respoadents.

Pursusor to the Stipulation entered into by counsel for t11c pmies, ilod the Court
being filly advised in thc premises, now, therefore,

Ordm Gmnring Motion To Shy Appeal

Received

Oct-18-07

02:Zapm

From-20866795al

1

To-JUDGE LUSTER
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IT IS HEREBY ORDERED that thc appeal shall be grayed until December 3,

', unless othewise agreed by the p d c a or ordered by thc Court.

!j
\>&5->
Hon. John P.Lwter
District Judge

Order Gmring Motlon To Stay .Appeal

Received

Oct-18-07

02:23pn

F rom-2086679531

To-JUDGE LUSTER
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CERTIFTCATE OF SERVICE

I HEREBY CERTlFY that on the 3 day of October, 2007,Icaused to be
nerved a true and correct copy ofthe foregoing by the method indicated below, and
addressed to the following:

Kootmai County
Dept ofLegal Services

( ] U.S. Mail
[ ] Hand Delivered

Patrick M.Braden, Atty.

[4'6e~imileto:(208) 446-1 62 1
[ ] Overnight Moil

451 Qovcmmcnt Way

P.O.Box 9000
Coeur d'Alene, ID 838 16-9000

Glen E.Walker

Kacey L, Wall
GLEN WALKER LAW FIICM
105 Nonh 4"\ Sneer, Suite 307
Coeur d'Alene, ID 838 14

[ I U.S. Mail
[ ] Nand Delivered

[@acsimile to: (208)667-8503
[ J Overnight Mail

DANIEL ENGLISH

CLERK OF THE DISTRICT COURT

Deputy Clerk

Ordm h a t i n g Mobon To Stay Appeal

Rscsivsd

Oct-18-07

02;23pm

From-2088878591

To-JUDGE LUSTER
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Kristen R. Thompson
THOMPSON LAW FIRM
55 SW Fifth Avenue, Suite 150
Meridian, Idaho 83642
Telephone Number: (208) 888-7278
Facsimile Number: (208) 888-7296
I.S.B. #4033
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Attorneys for Kirk-Hughes Development, LLC

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

IN THE MATTER OF THE APPLICATION
OF KIRK-HUGHES DEVELOPMENT, LLC
FOR PLANNED UNIT DEVELOPMENT
CHATEAU DE LOIRE

KIRK-HUGHES DEVELOPMENT, LLC,
Appellant,
VS.

)
)
)

1
)
)
) .
) Case No.
)
) NOTICE OF APPEAL

cJOj?-/b3

1
KOOTENAI COUNTY BOARD OF
COUNTY COMMISSIONERS; ELMER R.
CURRIE; RICHARD A. PIAZZA, AND
W. TODD TONDEE,
Respondents.

TO:

)
)
)
)
)
)

FEE CATEGORY: R. 1.c.
FEE: $53.00

KOOTENAI COUNTY BOARD OF COUNTY COMMISSIONERS; ELMER R.
CURRIE; RICHARD D. PIAZZA, and W. TODD TONDEE, Respondents; and JOHN A.
CAFFERTY, Attorney at Law, their Attorney of Record; and THE CLERK OF THE
ABOVE-ENTITLED COURT.

NOTICE OF APPEAL - Page 1

NOTICE IS HEREBY GIVEN THAT:
1.

The above named Appellant, Grk-Hughes Development, LLC, appeals the

decision of the above named Respondents to the District Court of the First Judicial District of the
State of Idaho, in and for the County of Kootenai, from the Findings of Fact, Applicable Legal
Standards, Conclusions of Law, and Order of Decision, Case No. PUD-057-07 and S-878P-07,
entered in the above entitled proceeding on the 20"' day of December 2007, Chairman Cunie
presiding.

2.

That the party has a right to appeal to the District Court, and the order described in

paragraph 1 is an appealable order under and pursuant to Idaho Code 8 67-6521.

3.

The following is a preliminary statement of the issues on appeal:
a. The action of the Respondents in denying Appellant's Application for the
Planned Unit Development Chateau de Loire is capricious, arbitrary and
discriminatory.
b. The findings of the Respondents are unclear, not dispositive and unsupported
by evidence in the record.
c. The Respondents based a portion of their decision on an issue that was not
raised prior to their rendering their decision and, thereby prejudiced Appellant
by that action.

d. The Respondents are in violation of the court ordered mediation and the
written Post Mediation Agreement signed by Appellant and Respondents on
January 19,2007.
e. The Respondents are in violation of Idaho Code 5 67-6521 (2)(b) and the Due
Process Clause of the US Constitution (USCA Const. Amends. 5 , 14 Const.
Section 14, Article I), and constitution of the state of Idaho Section 14, Article
I. Respondents are liable to the Appellant for just compensation for the
takings of their property by inverse condemnation or condemnation.
f. Respondents, by failing to act in good faith, and failing to competently review
the record are liable to the Appellant for all attorneys fees and costs and other
relief as the court may deem just and proper.

NOTICE OF APPEAL - Page 2

Appellant reserves the right to assert other issues on appeal, as such issues become known.
4.

A copy of the record before the Board of County Commissioners, including

hearing transcripts, has been requested. Appellant reserves the right to designate additional
documents to be included in the record if, after reviewing the record as provided by Respondents,
Appellant sees a need to so include additional documents.
5.

I certify:
a.

That a copy of this Notice of Appeal has been served on the clerk of the
Kootenai County Building & Planning Department.

b.

That the clerk of the Kootenai County Building & Planning Department
has been paid the estimated fee for preparation of the record.

c.

That the appellate filing fee has been paid.

d.

That service has been made upon all parties as required.

DATED this

$

day of January 2008.

THOMPSON LAW FIRM
Attorney for IOfk-Hughes D e v m t , LLC

NOTICE OF APPEAL - Page 3

VERIFICATION
STATE OF NEVADA

1

: ss.

County of Clark

1

GEMLDINE KIRK-HUGHES, being first duly sworn, deposes and states as follows:
I am the agent for the Appellant in the in the above-entitled matter, I have read the
foregoing NOTICE OF APPEAL, know the contents thereof, and believe the information
contained therein to be true to the best of my knowledge, information and belief.

GERALDINE KIRK-HUGHEIS,
President of Kirk-Hughes
Appellant

SUBSCRBED AND SWORN TO BEFORE me this t ' k y of January 2008.

Notary Public for the State of ~ e v a d i o
Residing at:
\ l a 4 r, d d
My Commission ~ x ~ i r /8,/25/
ed
2
0

La5

NOTICE OF APPEAL - Page 4

~

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the

9

day of January 2008,I caused to be served a true

and correct copy of the foregoing document, by the method indicated below, and addressed to
each of the following.
John A. Cafferty
Kootenai County
Dept. of Legal Services
PO Box 9000
451 N. Government Way
Coeur d'Alene, ID 83816
Fax: 208-446-1621

\)

Dan J. English
Kootenai County
Clerk of the Court
PO Box 9000
Coeur d'Alene, ID 83816
Fax: 208-446-1 160

\4

Legal sedr/etary

NOTICE OF APPEAL - Page 5

U.S. Mail, postage prepaid
Hand Delivery
Overnight Delivery
Facsimile Transmission

U.S. Mail, postage prepaid
Hand Delivery
Overnight Delivery
Facsimile Transmission

Kristen R. Thompson
THOMPSON LAW FIRM
55 SW Fifth Avenue, Suite 150
Meridian, Idaho 83642
Telephone Number: (208) 888-7278
Facsimile Number: (208) 888-7296
I.S.B. #4033
c/

Attorneys for Kirk-Hughes Development, LLC

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF

STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

IN THE MATTER OF THE APPLICATION
OF KIRK-HUGHES DEVELOPMENT, LLC
FOR PLANNED UNIT DEVELOPMENT
CHATEAU DE LOIRE
KIRK-HUGHES DEVELOPMENT, LLC,
Appellant,
VS.
KOOTENAI COUNTY BOARD OF
COUNTY COMMISSIONERS; S.J. "GUS"
JOHNSON; ELMER R. CURRIE; KATIE
BRODIE,
Respondents.

1

0s

/
i
2
2

)

Case No. CV-Q6-65.87

)
)
)
)
)

APPELLANT'S BRIEF IN
SUPPORT OF MOTION TO
ENFORCE MEDIATION
AGREEMENT

1
1

COMES NOW KIRK-HUGHES DEVELOPMENT, LLC, the Appellant, by and through
their attorney of record, Kristen R. Thompson of THOMPSON LAW FIRM, and hereby submit
the following Brief in Support of Motion to Enforce Mediation Agreement.

APPELLANT'S BRIEF IN SUPPORT OF MOTION
TO ENFORCE MEDIATION AGREEMENT - Page 1

I. PROCEDURAL HISTORY
Introduction:

Kirk-Hughes Development, LLC, ("KHD") has submitted two Preliminary Planned Unit
Development (PUD) Applications to the Hearing Examiner ("HE") and to the Kootenai County
Board of County Commissioners ("BOCC"), to wit: Case No. PUD-054-05 and Case No. PUD057-07. Along with the second PUD Application, KHD submitted its Preliminary Subdivision Plan,
Case No. S-878P-07.
PUD-054-05 Application:
On May 4, 2005, KHD filed its Preliminary Application which was designated PUD-05405. On June 6,2005, the Planner with the Kootenai County Building and Planning Department
("Staff') assigned to KHD's PUD Application sent letters to twelve (12) County Agencies
requesting that they respond within thirty (30) days to Staff with regard to the Application and to
provide KHD with copies of their comments. All Agencies responded voicing no opposition to
KHD proceeding to the next level for approval.
On October 20, 2005, a Public Hearing was held before the Hearing Examiner, Gary
Young. Staff issued a Notice for a second Public Hearing on KHD's Application to be held
February 16, 2006. On January 19, 2006, the Notice was published in the Coeur d 'Alene Press;
and on January 25,2006, it was posted at the Site.
Prior to this Hearing, another Staff Report dated February 8, 2006, was submitted to the
Hearing Examiner recommending that KHD' s Preliminary PUD Application be denied.
A second Public Hearing was held February 16, 2006, before Hearing Examiner Young.
Presentations were made by Applicant and citizens for and against the Project.

After

consideration of the evidence, the Hearing Examiner, on or about February 28, 2006, sent a
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recommendation to the County Board of Commissioners for approval of KHD7s Preliminary
Planned Unit Development.
In June 2006 Staff issued a Notice of Public Hearing on Case No. PUD-054-05 to be held
before the Board of County Commissioners on July 13, 2006. On June 13, 2006, the Notice was
posted on the Site, and it was published in the Coeur d 'Alene Press on June 15, 2006.
The Public Hearing was held before the BOCC on July 13, 2006, with the Hearing
Examiner recommending that the Board approve KHD7sPreliminary PUD. At the July 27,2006,
BOCC Deliberation Meeting on KHD's PUD Application and on KHD's request that the Record be
reopened so that it could submit an exculpatory letter for the Record regarding comments made by
Director Wichrnan, the BOCC stated it had received all the information necessary and nothing else
would change its position.
The BOCC rejected the Hearing Examiner's recommendation to approve KHD's
Preliminary PUD Application for Chateau de Loire and on August 24, 2006, signed off on its
Decision denying the Application.
Despite KHD having fulfilled all obligations under the Ordinance for the Conceptual
Stage, the Kootenai County Board of County Commissioners denied KHD7s PUD Application
on pretextual grounds and KHD immediately appealed the Decision to this Court.
Appeal, Stay and Mediation:

After the denial of its Preliminary PUD Application by the BOCC on August 24, 2006,
KHD filed its Appeal on September 1, 2006, in the District Court of the First Judicial District of
the State of Idaho, in and for the County of Kootenai, designated Case No.: CV-06- 6587.

KHD timely filed its opening Brief, after which the Court ordered mediation. The Court
ordered the BOCC and KHD (the Parties) to participate in mediation pursuant to I.C. tj 67-65 10.

-2'
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During the mediation, the Parties agreed to resolve the matter under specific terms and
conditions, including that KHD would file another PUD Application along with its Subdivision
Application with the County and would be afforded expedited Hearing dates by the County.
Pursuant to the I.C.

6 67-6519(4)(c), the Parties set forth in the Mediation Agreement certain

actions KHD had to take to obtain approval of the PUD Application it would re-submit to the
County. KHD's expedited Hearing Schedule was also made a part of the Mediation Agreement,
with the first Hearing set for April 19, 2007. (Exhibit 1 - Post-Mediation Agreement). The
Parties then agreed that KHD's Appeal would be Stayed until September 1, 2007. The Parties
subsequently entered into a Stipulation extending the Stay until December 3, 2007, when it was
automatically lifted.
This Mediation Agreement was executed on January 19, 2007, by the newly elected
Kootenai County Board of County Commissioners, their respective Counsel and the Mediator
and is known as the Post-Mediation Agreement.
PUD-057-07 and S-878P-07 Application:
Kirk-Hughes Development, LLC, filed its renewed Application on March 14, 2007, for
approval of a proposed Planned Unit Development and a proposed Subdivision within the PUD.
The Application filed by KHD was substantially the same as filed in 2005 with the documents
submitted to the previous Board being substantially the same as submitted to the current Hearing
Examiner, Lisa Key, and to the newly elected BOCC.
The first Hearing was set for April 19, 2007, but the County vacated this Hearing date
because one of the Agencies requested additional time to submit its comments. The Hearing was
reset for May 3 1, 2007, with the Hearing before the BOCC set for July 12, 2007. On or about
April 18, 2007, while speaking with County Attorney John Cafferty, KHD's Managing Member
.

.-.
.I
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learned that the County had unilaterally moved KHD's Hearing date before the BOCC fiom July
12, 2007, to some date in September 2007. Thereafter, the May date was vacated by the BOCC,
over KHD's objections, because the Building and Planning Department had a new Director, and
the Commission had decided to process KHD's Application in-house. KHD tried to preserve the
May Hearing date by taking the matter to the Court; but because of the Stay of KHD's Appeal,
the Court determined it had no jurisdiction over the matter at that time.
The first Hearing on KHD's renewed Application was now set for July 19, 2007. Staff
published the Notice of Public Hearing in the Coeur d 'Alene Press on June 21, 2007; and on
June 19,2007, the Notice was mailed by certified mail as required to the property owners within
Three Hundred (300) feet of KHD's property. This was the same Notice Staff published in the
Coeur d 'Alene Press for the April 19, 2007, Hearing with the Hearing date changed to July 19,

2007.
On June 25, 2007, Staff informed KHD's Project Manager that it planned to vacate the
July 19, 2007, Hearing date because the mailed Notice stated that comments had to be returned
to the Building and Planning Department before April 9, 2007, instead of July 9, 2007, thereby
allegedly making the Notice in non-compliance with the Ordinance. KHD sent out an Amended
Notice with the July 9,2007, date replacing the April 9,2007, date.
On June 28, 2007, the Applicant; Scott Clark, the new Director of the Building &
Planning Department; and County Attorney John Cafferty met with regard to KHD's situation
and arrived at a negotiated resolution of the problem. It had determined that KHD could only go
forward with the scheduled hearing if KHD would sign an Indemnification Agreement,
indemnifying the County for any losses suffered should a neighbor claim lack of fair Notice.

KHD then informed Mr. Clark and Mr. Cafferty that it had corrected the problem by sending out

APPELLANT'S BRIEF IN SUPPORT OF MOTION
TO ENFORCE MEDIATION AGREEMENT -Page 5

an Amended Notice correcting the error.
At the conclusion of the meeting, it was agreed that the County would go forward with
the July 19,2007, Hearing, based on KHD's agreeing to indemnify the County from any lawsuits
which may arise based on the issue of an alleged improper Notice. On July 2, 2007, Mr. Clark
stated that the County had changed its mind after having received a threat on June 26, 2007, from
a citizen who was not even an adjacent property owner. Since the County was not going to
comply with the Agreement reached on June 28, 2007, KHD asked Mr. Cafferty to stipulate to a
Lifting of the Stay of the underlying Appeal and allow the Presiding Judge to address the issue of
timeliness of the Notice so that all Parties could continue to benefit from the Post-Mediation
Agreement reached in January 2007.

This did not happen and KHD's Hearing date was

changed to August 29, 2007, which caused KHD to have a new Hearing Examiner appointed,
Lisa Key.
On August 1, 2007, the Notice was published in the Coeur d 'Alene Press; and on July 30,
2007, it was posted at the Site. Staff issued its Report to the Hearing Examiner recommending
that KHD's Application be approved.

The Public Hearing was held before the Hearing

Examiner, Lisa Key. Planner Jay Lockhart presented the County's case and Gary Young, now
KHD's Project Manager, presented the Applicant's request. All requested Kootenai County
Agencies had provided their comment letters regarding their review of KHD's PUDISubdivision
Application, without any Agency having objected to KHD proceeding to the next level.
On September 11, 2007, the Hearing Examiner recommended to the County Board of
Commissioners that KHD's Preliminary Planned Unit Development and Subdivision Application
be denied. The Hearing Examiner, however, failed to address in her recommendations how
KHD had failed to comply with the conditions set forth in the Mediation Agreement. (Exhibit 2 -
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Board of County Commissioners

-

Case No. PUD-057-07 and S-878P-07 Findings of Fact,

Comprehensive Plan Analysis, Conclusions of Law, Findings and Recommendations). The
Hearing Examiner went well beyond the Mediated agreement between the parties imposing
additional terms and conditions for the project's approval.

Therefore, upon receipt of this

Report, KHD submitted a written response to the Hearing Examiner's recommendations.
Pursuant to the Post-Mediation Agreement, Staff issued a Notice of Public Hearing on
Case No. PUD-057-07 & S-878P-07 to be held before the BOCC on October 24, 2007. The
Notice, however, was never published in the Coeui- d 'Alene Press and the Hearing was reset for
November 19, 2007. On October 23,2007, Notice was posted on the Site and it was published in
the Coeur d'Alene Press on October 22, 2007. The BOCC left the Hearing open so it could
conduct a Site visit on December 4,2007.
The BOCC held its Deliberation Meeting on December 6, 2007, and once again denied
KHD7sApplication. (See Exhibit 3 - Transcript of Deliberation). However, this time it did set
forth recommendations that KHD needed to incorporate into any subsequent Applications in
order to seek approval. (Exhibit 4

-

Board of County Commissioner - Case No. PUD-057-07

and S-878P-07 Findings of Fact, Applicable Legal Standards, Conclusions of Law, and Order of
Decision). On December 20, 2007, the Kootenai County Commissioners signed the Order of
Decision denying Kirk-Hughes Development, LLC's, Preliminary PUD and Subdivision
Application.
Despite KHD having fulfilled all the terms of the Post-Mediation Agreement, the
Kootenai County Board of County Commissioners on pretextual grounds denied KHD7s
Application and KHD immediately appealed the Decision to this Court.
KHD is now requesting that this Court grant its Motion to Enforce the terms of the
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Mediation Agreement. On January 24, 2008, the Parties entered into a Stipulation to consolidate
both Appeals. Therefore, the record of both applications (which are both currently on appeal)
are before this court.
To properly present its argument, KHD is providing the court copies of the exhibits that
are currently available. KHD will supplement this brief when the final Record is produced by
Kootenai County identifying the specific place in the Record where these documents appear or
providing the court and counsel those exhibits that were unavailable at the time this briefing was
submitted.
11. STATEMENT OF RELEVANT FACTS

In 2004 and 2005 Kirk-Hughes Development, LLC ("KHD") purchased a total of Five
Hundred Seventy-Eight (578) acres located on the East Shore of Lake Coeur dYAleneon what is
locally known as the Flying Arrow Ranch with the intent of developing a private resort
community called Chateau de ~ o i r e . ' Of these acres, which are found on both sides of State
Highway 97, One Hundred Eighty-four (184) are zoned for Restricted Residential uses and Three
Hundred Ninety-four (394) are zoned for Rural uses, whch allows for a subdivision totaling One
Thousand (1,000) units or for a Planned Unit Development (PUD). However, in their PUD
Application, KHD planned to construct only Four Hundred Seventy-Five (475) units whch will
include approximately Sixty (60) condominiums. The in-place zoning allowed KHD to submit its
PUD Application without having to request that the area be rezoned.
The Appellant's plans made provisions to mitigate any and all impacts to the existing
road network as evidenced by the traffic analysis it had performed. At the conceptual stage,
KHD met all agency requirements for fire and roads, for water and sewer and for open space.
Of these acres, which are found on both sides of State Highway 97, One Hundred Eighty-four (184) are zoned for Restricted
Residential uses and Three Hundred Ninety-four (394) are zoned for Rural uses, which allows for a subdivision totaling One Thousand
(1,000) units or for a Planned Unit Development (PUD)
".--9
.
I
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Care also had been taken to develop a site that addressed the Audubon International's stringent
criteria for wildlife habitat.
Despite KHD having fulfilled all obligations under the Ordinance, the BOCC denied
KHD's PUD Application on pretextual ground and KHD immediately appealed the Decision to
this Court.
On or about January 19, 2007, KHD and the BOCC participated in mediation pursuant to
Idaho Code

8 67-6510. This mediation was done under the jurisdiction

of the District Court of

the First Judicial District for State of Idaho in and for the County of Kootenai, which retains
jurisdiction over the mediation and case as filed. (Exhibit 5 - Order Granting Motion for
Mediation).
During this mediation, the Parties agreed to resolve the matter under specific terms and
conditions. These conditions, defined pursuant to the Local Land Use Planning Act (I.C. 676501 et seq), provided the Parties with the template under which the project could go forward.
Consistent with the statute I.C.

8

67-6519(4)(c), the County SHALL provide to KHD those

conditions, that once met will allow the project approval at this conceptual stage.

The

conceptual stage of any project in Kootenai County is required by Ordinance 393 to incorporate
specific items. Under the terms of the mediation agreement, the defined items requiring further
efforts by KHD were outlined.

KHD then proceeded under these terms and conditions to

comply in good faith with the requirements in anticipation of approval of its conceptual design.
Two separate PUD and Subdivision Applications have been filed in this case. The filing
of the second PUD and Subdivision Application action was consistent with the terms and
conditions as outlined in the Mediation Agreement. Both Applications have been denied by the
BOCC. The first Application was denied on August 24, 2006, resulting in the first appeal filed
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on September 1, 2006 and mediation on January 19, 2007.

The second Application, filed on

March 14, 2007, was denied by the BOCC on December 20, 2007 and resulted in the second
appeal being filed along with a Motion to Enforce Mediation Agreement. With the Stipulation of
the Parties filed on January 24, 2008, these appeals and this motion were consolidated to be
heard before Judge Luster on February 22,2008.
After complete compliance by KHD, the BOCC denied the permit based on additional
terms and conditions not spelled out in the Mediation Agreement, additional terms and
conditions not within the BOCC jurisdiction, or on additional terms and conditions that were
hvolous and deprived KHD the opportunity to develop its project without just cause, including
that KHD would be afforded expedited Hearing Dates. Additionally, it was agreed that KHD's
Appeal would be stayed until September 1, 2007. (Exhibit 1 - Post-Mediation Agreement

-

Page.1, Item 1). KHD now moves this Honorable Court to order the BOCC to fulfill its
obligations under both the statute and its Mediation Agreement and grant the permits as defined
in the second Applications as filed by KHD.

111. ENFORCEMENT OF POST-MEDIATION AGREEMENT
Pursuant to I.C. 5 67-651 9(4)(c) which states,
"Whenever a governing board or zoning or planning and zoning commission
grants or denies a permit, it shall specify: The actions, if any, that the applicant
could take to obtain a permit."
The Post-Mediation Agreement duly executed by the Parties enumerated the actions which, if
taken by KHD, would result in the BOCC approving KHD's PUD Application. Specifically, the
Post-Mediation Agreement states:

2. Pursuant to Idaho Code 5 67-6519(4)(c), the Board and KHD agreed to and hereby
do identify the actions that the applicant KHD can take to obtain a
permitlapproval of the PUD:
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A. All proposed buildings sites shall be in compliance with federal, state and
local laws and regulations, including those applicable to building on slopes.
B. Any disturbance of wetlands shall occur only as permitted pursuant to federal,
state and local regulations and permitting, including these of the United States
'Army Corp of Engineers.
C. KHD agrees to do the following to help mitigate the effects of this
development on Highway 97:
1. All construction traffic to be run at non-peak hours as determined by the
Idaho Transportation Department (ITD).
2. KHD shall construct a permanent overpass/underpass across Highway 97,
subject to approval by ITD, during Phase 1 of the subdivision
development in order to allow free and safe movement of traffic back and
forth across Highway 97 on the project site.

3. KHD shall participate in studies of traffic mitigation on Highway 97
sponsored by ITD and by the Kootenai Metropolitan Planning
Organization. This participation shall be financial in nature in an amount
to be agreed upon by the parties at a future date.
Subsequent to the signing of the Post-Mediation Agreement, KHD complied with these
terms and conditions needed to gain approval of its Conceptual PUD and Subdivision
Applications from the BOCC. Pursuant to the mediation discussions KHD would, in essence,
file the same but modified Application incorporating the conditions for approval as noted in the
Post-Mediation Agreement. This cost KHD an additional expense in excess of $30,000. KHD
agrees that the Post-Mediation Agreement does not explicitly state the BOCC will absolutely
approve its Applications if all the terms of the Agreement are met. However, KHD argues that
the Agreement implicitly states that approval will be forthcoming if the terms are met. KHD
bases this contention on the following key language. "...the Board and KHD agreed to and
herebj~do identzfy the actions that the applicant KHD can take to obtain a permit/approval of the

PUD: ... (emphasis added)
"

There is no argument that the Parties did identify the "actions" as they are outlined in the
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Agreement. KHD contends it has met these five (5) terms of the Agreement as it will show in
the following analyses. (Exhibit 1 - Post-Mediation Agreement - Pagel, Item 2). Therefore, the
BOCC must approve their Applications, which are in the conceptual design stages. This court
has the jurisdiction to interpret the language of any contract or agreement. KHD invites it to do
so with this Post-Mediation Agreement, for its reliance on the language and its expectations of
approval are reasonable in light of the totality of the Agreement.

IV. STATUTORY AND CASE LAW SUPPORT FOR MEDIATION AGREEMENTS
Idaho Case Law and Statutes are clear on the enforcement of mediation agreements,
particularly those agreements directed under the jurisdiction of the court and where the court
maintains its jurisdiction throughout the mediation process (1.R.C.P 16(k)(3)).
Further support for court enforcement of a mediated agreement is found in AmJUR at
Section 49 "Enforcement of Agreement". This section states:
"When a party fails to comply with its obligations under a settlement agreement,
the opposing party may seek in equity to enforce the terms of the agreement. The
decision whether to enforce a settlement is one committed to the court's
discretion. A party to a settlement seeking to redress a claimed breach, if the
court case already has been dismissed, may bring an independent action for
breach of contract; if the case has not been dismissed, the party may move for
enforcement. A court has the power to enforce the terms of a settlement
agreement if the agreement either is incorporated into the court's final judgment
or provides expressly .for continuing jurisdiction over disputes arising out of the
settlement. (emphasis added)
"

This court maintains jurisdiction over the mediation of the parties as a requirement of the
court ordered mediation (Exhibit 5) and pursuant to the authority under 1.R.C.P 16(k)(3)
Authority of the Courts. This section states,
"The referral of a civil action to mediation does not divest the court of the
authority to exercise management and control of the case during the pending
mediation."
This ultimate jurisdiction and review authority of the court over mediation is critical to
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the effectiveness of alternate dispute resolutions systems (ADR). Public policy dictates that
parties, entering into mediation in good faith, who reach an agreement resolving their issues and
who commit in writing to the enforcement of those resolutions be assured that the agreements
will be carried out.

Otherwise, the authority of the court to order mediation would be

meaningless.
Mediation agreements .that have been reduced to writing serve as an enforceable contract
between the parties. [Goodman v. Lothrup 143 Idaho 622, 151 P 3.d 8 18 Idaho, 2007; Wilson v.
Boaert, 81 Idaho 535, 542, 347 P.2d 341, 345 (1959)) Mediation agreements are enforceable

under the jurisdiction of the court and once reduced to writing and signed by the parties the
agreement is enforceable by the courts. A compromise agreement becomes the sole source and
measure of rights of parties

involved

in previously existing

controversy. Id.535.

The Mediation Agreement entered into by KHD and the BOCC was signed by all Parties and
stamped by the Clerk of the First Judicial District Kootenai County. KHD has fulfilled all of the
terms and conditions of the mediation. These terms and conditions consist of five (5) separate
items which are specifically outline in the section that follows.

V. KHD HAS MET THE FIVE (5) CONDITIONS AS OUTLINE IN THE MEDIATION
AGREEMENT AND UNDER I.C. 5 67-6519(4)(c) IS ENTITLED TO THE
PERMITS FOR THE PUD AND THE SUBDIVISION

KHD presents to the court a thorough review of its fulfillment of the terms and conditions
of the Mediation Agreement. Each section is reviewed and exhibits presented to the court to
show compliance. All exhibits are taken from the Record of Hearings on the PUD or from
information before the BOCC at the time they denied the conceptual design application. It is the
position of KHD that, having met all of the terms and conditions as required that the BOCC,
denial of the permit is hvolous and without foundation.
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A. All proposed buildings sites shall be in compliance with federal, state and local laws
and regulations, including those applicable to building on slopes.
The Mediation Agreement as signed by the Parties indicates compliance with all "federal,
state and local laws and regulations, including those applicable to building on slopes." For
purposes of the conceptual design permit, and under the jurisdiction of the BOCC, as noted in the
mediation agreement, local laws and regulations refer to "Kootenai County Ordinance No. 393
(Zoning Ordinance Amendments) Section 9-1 5-9: Approval Procedure and Required Findings ".
This County Ordinance (especially at Table 15-1 on page 69 of 131) lays out specifically the
local laws and regulations by component part for both the Conceptual PUD Plan and for the
Final PUD Plan. (See Exhibit 6 - Ordinance No. 393 (Zoning Ordinance Amendments)

- Table

15-1 Form and Content of PUD Plan at Page 69 of 131). The application before the BOCC and
this court is speczJically the conceptual design permit for KHD and not the Final PUD Plan.
Thus, the conceptual design process is meant to start the design process and not to offer complete
and overly detailed plans. The 14 requirements for the issuance of the conceptual design permit
have been met or exceeded by KHD. They are as appears on Exhibit 6 as follows:
1. Size and Format - This item is procedural in nature and deals with the size and format of
the submittal to the County. On May 29, 2007 Scott Clark Director of Building and
Planning for the County granted an exception to the standard size increasing it to 18"x27"
(Exhibit 7 - Correspondence from Scott Clark to Gary Young at Paragraph 1). This
exception is applicable to both PUD application and subdivision application S878-07.
2. PUD Name - This item is procedural in nature and has been met by the refilling of the
application as Case No PUD-057-07 and S-878P-07.
3. Proposed Lay Out - This item is location specific and is met by the maps and charts as
provided to the county. (Exhibit 2 at Page 10 Item 2.05 Location and Legal Description).
4. Location - This item is location specific and is met by the maps as provided to the
county. (Exhibit 4 at Item 2.04).
5. Does not apply to conceptual design permit.
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6. Roads, Trails and Parking Areas - This item is location specific and is met by the maps
as provided to the county. (Exhibit 8 - Powerpoint Presentation by Gary Young, Chateau
de Loire Project Manager made part of the official record at Exhibit 4). (Exhibit 8 will be
supplemented).

7. Easements - This item is location specific and is met by the maps as provided to the
county. (Exhibit 4).
8. Hydrography - Technical in nature, KHD has done several hydrogeology studies and
provided the county with a plan approved by the Department of Environmental Quality
(DEQ) (Exhibit 9 - Correspondence of June 7, 2007 from DEQ to Kootenai County
Planning Department) and utilizes best management practices. All proposed roads and
utility crossings have been shown on maps. (Exhibit 4).

9. Topographical Elevations - Technical in nature and provided to the county. (Exhibit 4).
10. Physical Features - Technical in nature and provided to the county. (Exhibit 4 at Item
2.10).
11. Flood Plain - Technical in nature and provided to the county. (Exhibit 4).
12. Existing Built Features - Site specific in nature and provided to the county. (Exhibit 4 at
Item 2.07).
13. Building Envelope - Site specific, on May 29, 2007 Scott Clark, Director of Building and
Planning for the County granted an exception to 9-1 58A 13 (Exhibit 7 - Not required at
the conceptual design phase).
14. Sensitive Areas - Site specific the intent of the Parties are to provide an individualized
development plan (Exhibit 7 at Paragraph 3). This will include addressing each site as to
disturbance of the land, conservation of trees, slope of lot which will be addressed on a
site-by-site building permit basis.
B. Any disturbance of wetlands shall occur only as permitted pursuant to federal, state and
local regulations and permitting, including these of the United States Army Corp of
Engineers.
The Army Corp of Engineers, through Section 404 of the Clean Water Act, has
jurisdiction over wetlands. The Corps has informed KHD that it will not look at how the
wetlands are to be impacted until KHD gets to the design stage in this process.2 (Exhibit 4 at
Item 2.14). On February 27, 2007 Tom Duebendorfer, a Professional Wetland Scientist retained

*

Lisa states there are twenty-six (26) acres of wetlands on the Chateau property; but pPursuant to the Army Corps
of Engineers, KHD has only twenty-three (23) acres of wetlands on the property.
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by KHD, prepared a revised Wetland Impact Analysis and Proposed Conceptual Wetland
Mitigation as relates to the Chateau de Loire project. Set forth in this report is how KHD would
mitigate Hydrologic Protection Areas (HPA) beginning with the mitigation for HPA
encroachments (Sec 6.3.5) which includes HPAs on creeks (Sec 6.3.5.1), HPAs on wetlands (Sec
6.3.5.2) and, more importantly, HPAs in areas adjacent to proposed wetland fills (Sec 6.3.5.3).
KHD meets the requirements of proposed wetlands mitigation plans at the conceptual level. The
plans as submitted and the data provided meet or exceed the requirement under the conceptual
design phase of the project. Further specific requirements, if any, can be made a part of the final
approval process and delineated by the BOCC as conditional requirements for the final permit.
Compliance with all state and federal requirements will be met during the construction
and development of the project as required by law.

While the Kootenai County Local

Ordinances have been met or exceeded by the Applicant KHD, issues related to the waters of the
state of Idaho or waters of the United States fall under the jurisdiction of the Department of
Environmental Quality for the state of Idaho and the Environmental protection Agency. (See 33
U.S.C.A Section 1362).
C. KHD agrees to do the following to help mitigate the effects of this development
on Highway 97:
1. All construction traffic to be run at non-peak hours as determined by the
Idaho Transportation Department ("ITD"). (Exhibit 10 - Emailed
Correspondence between ITD and Ms. Kirk-Hughes with attached
Acknowledgment).
2. KHD shall construct a permanent overpass/underpass across Highway 97,
subject to approval by ITD, during Phase 1 of the subdivision
development in order to allow free and safe movement of traffic back and
forth across Highway 97 on the project site.
3. KHD shall participate in studies of traffic mitigation on Highway 97
sponsored by ITD and by the Kootenai Metropolitan Planning
Organization. This participation shall be financial in nature in an amount
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to be agreed upon by the parties at a future date.
C.1. requires that KHD construction traffic be utilizing Highway 97 only at non-peak
hours. ITD has defined these hours to be 7:00 AM to 9:00 AM and 4:00 PM to 6:00 PM. KHD
has agreed to this schedule for construction on the project. (Exhibit 10).

C.2. requires that a permanent overpass/underpass across Highway 97, subject to
approval by ITD, during Phase 1 of the subdivision development be built in order to allow free
and safe movement of traffic back and forth across Highway 97 on the project site.

The

preliminary design of this overpass has been done and appears in Exhibit 4 at Item 2.21 of the
official record. KHD has agreed to construct this element of the project.
C.3. requires that KHD shall participate in studies of traffic mitigation on Highway 97
sponsored by ITD and by the Kootenai Metropolitan Planning Organization. This participation
shall be financial in nature in an amount to be agreed upon by the Parties at a future date. KHD
has agreed to this and confirmed this agreement by Acknowledgement.

(See Exhibit 11

-

Correspondence of August 3, 2005 from Kootenai MPO to Kootenai County Building and
Planning with Acknowledgment of Ms. Kirk-Hughes).

VI. THE BOARD OF COMMISSIONERS OF KOOTENAI COUNTY ADOPTION OF
THE HEARING EXAMINERS RECOMMENDATIONS VIOLATES THE
TERMS AND CONDITIONS OF THE MEDIATION AGREEMENT
The Board of County Commissioners have provided guidance for their denial of the KHD
in their Order of Decision dated December 20, 2007. (Exhibit 4) While the Order of Decision
reviews several matters germane to the Mediation Agreement, it also steps out of bounds and
applies criteria that do not appear in the mediated terms and conditions required in mediation. It
also expands significantly the general conditions as outlined in the Mediation Agreement. Once
conditions are outlined and recorded, no modification to those agreed criteria is appropriate or
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allowed in resolution of the matter as appealed to this court.
I.R.C.P. 16(k) Mediation of Civil Lawsuits states,

"(I) Definition of Mediation. Mediation under I.R.C.P. 16(k) is the
process by which a neutral mediator appointed by the Court or agreed to by the
parties assists the parties in reaching a mutually acceptable agreement. The role of
the mediator is to aid the parties in identifying the issues, reducing
misunderstandings, clarifying priorities, exploring areas of compromise and
finding points of agreement. An agreement reached by the parties is to be based
on the decisions of the parties, and not the decisions of the mediator."
The Mediation Agreement before the court has been negotiated pursuant to the Order of the
Court and decisions reached in good faith by the Parties of the Agreement.
One specific example of the increased requirements now imposed by the BOCC is Item 7
of the Record of Decision which appears as Exhibit 4. The Mediation Agreement states,
"KHD shall construct a permanent overpass/underpass across Highway 97,
subject to approval by ITD, during Phase 1 of the subdivision development in
order to allow free and safe movement of traffic back and forth across Highway
97 on the project site." (Exhibit 1 at Paragraph C(2)).
The BOCC now requires a vast expansion of this mediation requirement for the issuance
of the conceptual design permit. These new conditions include detailed information regarding

location, conceptual design, impacts, impact mitigation with review and approval of the
conceptual design by ESHD and ITD as the approving agencies for such right-of-way
encroachments. (Exhibit 4 at Page 28 Paragraph 7).
Additional conditions and approvals along with final design criteria are normally part of
the final design process and not imposed at the conceptual design phase.
These terms and conditions, making up a part of the denial rational of the BOCC are well
outside the scope of the Mediation Agreement and outside of the conceptual design
requirements. Yet, they are used to deny KHD the permit as negotiated in good faith in
mediation.
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Idaho Case Law does not allow these additional terms and conditions as raised by the
BOCC. In the case of Goodman v. Lothrop 143 Idaho 622, 151 P 3.d 818 Idaho, 2007 the court
stated, relative to the enforcement of mediation agreements,
"The agreement supersedes and extinguishes all pre-existing claims the parties
intended to settle. In an action brought to enforce an agreement of compromise
and settlement, made in good faith, the court will not inquire into the merits or
validity of the original claim. All that remains before this Court is the question of
the validity and enforceability of the mediation agreement at issue." (Emphasis
added)
Therefore, any attempt by the BOCC to add additional requirement for the issuance of
permits to KHD is not appropriate under law
The BOCC outlines in the Record of Decision several specific requirements that must be
met before permit can be granted. The record of the BOCC appears as Exhibit 4. Item 3 has
been addressed under the provisions as outlined in KHD's compliance with the check list as
outlined in Kootenai County Ordinance No. 393 (Zoning Ordinance Amendments) Section 9-159: Approval Procedure and Required Findings ". Further review of these BOCC decision criteria

are appropriately addressed between the Applicant and the BOCC at the finalization of the PUD
permit and not at the conceptual design stage. Item 1 and Item 2 of the BOCC Record of
Decision expand upon the requirements of the Mediation agreement. (Exhibit 4) Item 4 of the
BOCC Record of Decision has also been addressed and falls under the jurisdiction of the Army
Corp of Engineers and State of Idaho or can be addressed in particularity at the next stage of the
PUD permitting process. Item 5 as requested by the BOCC has already been addressed by KHD.
Item 6 goes beyond the defined criteria of the Mediation Agreement. Finally, Item 7 also steps
outside the criteria of the Mediation Agreement and can be addressed at the final PUD permitting
stage as outlined by Ordinance 393.
Specific additions of these requirements can be incorporated as a condition of the final
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PUD permit. Allowing the conceptual design permit to be issued allows the KHD to reasonably
proceed with the project. A conceptual design permit gives investors in the project the necessary
assurance of the project moving forward as anticipated and within the appropriate requirements
of state, federal and local ordinances. Otherwise, a denial with ever changing requirements
outside the defined Mediation Agreement amounts to a taking of KHD's property without just
compensation or appropriate due process.
The BOCC further leaves the process open for additional requirements even if KHD
somehow complies with these new terms and conditions. (Exhibit 4 at Page 28). The very
purpose of mediation was to define in good faith what the Applicant must do to receive its permit
and what the BOCC would do in good faith to accommodate this process. Pursuant to I.C.

8 67-

6519(4)(c), once defined conditions are met a permit must be granted. KHD has met all of the
terms and conditions as laid out in the Mediation Agreement and is not required now to meet
new conditions as imposed by the BOCC. Such open ended review is contrary to the intent of
the Mediation Agreement, a violation of the Land Use Planning Act (I.C.

8

67-6519(4)(c)),

political in nature, and not an application of the regulatory function of the BOCC.

VII. CONCLUSION
In conclusion, KHD has met or exceeded all of the requirements as defined under the
Mediation Agreement. They now seek the enforcement of the Agreement and issuance of the
permit as required. In the alternative, KHD believes that there has been an unjust taking of its
property and infringement of its property rights without due process or just compensation.
Further, KHD has expended vast sums of money to comply with the requirements as
outlined in the Mediation Agreement. KHD has incurred significant attorney fees and costs in
the appeals process and in the making of this Motion to Enforce Mediation Agreement. KHD
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believes that the BOCC failed to act in good faith when it denied the second PUD Application
and when it extended additional terms and conditions beyond those agreed to between the
Parties. Therefore, KHD requests this Honorable Court award attorneys fees, costs, and other
expenses in the bringing of this action and all other such awards as the court may deem just and
proper.
DATED this

30day of January 2008.
THOMPSON LAW FIR*
Attorney f Kirk-Hu es Develop ent, LLC

Y K ) .

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the

3( day of January 2008,I caused to be served a true

and correct copy of the foregoing document, by the method indicated below, and addressed to
each of the following:
Patrick M. Braden
Kootenai County
Dept. of Legal Services
PO Box 9000
45 1 N. Government Way
Coeur d' Alene, ID 838 16
Fax: 208-446-162 1
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U.S. Mail, postage prepaid
Hand Delivery
Overnight Delivery
Facsimile Transmission
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EXHIBIT 2

Board of County Commissioners - Case No. PUD-057-07 and S-878P-07
Findings of Fact, Comprehensive Plan Analysis, Conclusions of Law, Findings
and Recommendations - Dated September 1 1,2007

EXHIBIT 3

Transcript of Deliberation - Proceedings taken on December 6,2007 at
10:OO A.M.

EXHIBIT 4

Board of County Commissioners - Case No. PUD-057-07 and S-878P-07,
Findings of Fact, Applicable Legal Standards, Conclusions of Law, and Order of
Decision - Dated December 20,2007

EXHIBIT 5

Order Granting Motion for Mediation - Dated December 19,2006

EXHIBIT 6

Ordinance No. 393 (Zoning Ordinance Amendments) - Table 15-1 Form and
Content of PUD Plan - Page 69 of 131

EXHIBIT 7

Letter of May 29, 2007 from Scott Clark, Director of Building & Planning,
Kootenai County Building & Planning Department to Gary Young, Chateau de
Loire Project Manager

EXHIBIT 8

Powerpoint Presentation by Gary Young, Chateau de Loire Project Manager to
Board of County Commissioners and Hearing Examiner

EXHIBIT 9

Letter of June 7,2007 from Gary Gafhey, P.E., Department of Environmental
Quality to Jay Lockhart, Kootenai County Planning Department regarding
drinking water and waste water issues.

EXHIBIT 10 Emailed correspondence between Michael Porcelli of Idaho Department of
Transportation and Geraldine Kirk-Hughes regarding peak travel hours with
attached Acknowledgement from Ms. Kirk-Hughes regarding construction travel
hours
EXHIBIT 11 Letter of August 3,2005 from Glenn Miles, Executive Director, Kootenai MPO to
Rand Wichman, Director, Kootenai County Building and Planning regarding
State Highway 97 Traffic Mitigation and Corridor Study with attached
Acknowledgement from Ms. Kirk-Hughes regarding Kirk-Hughes Development
financially participating in study
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The Building and Planning Department issued a notice of Public Hearing on this application (PUD057-07 and S-878P-07)to be held August 29,2007. On August 1,2007 notice was published iri the
Coarr dYlene Press. On July 30, 2007, notice was posted at the site. It was the Applicant's
responsibility to notify all property owners withm 300 feet of the project site. Based on the signed
affidavit, the requirement for public notifit%tionwas met. Public notice requirements set forth in
idaho Code have been met.
A public hearing was held before the Kootenai County Hearing Examiner on August 29,2007. Jay
Lockhart introduced the case. He t d e d that the Affidavit of Notice had been received &om the
applicant. He introduced into the record a letter received from Kootenai County Emergency Medical
Services dated August 21,2007, which included a copy of a prior correspondence dated February 15,
2006.(Exhibit EE-1000), identifying concerns related to traffic impacts from the development on
Highway 97, concerns related to emergency medical response time in excess of 20 minutes, and the
requirements for the shuttle road to meet fire djstrict emergency access requirements. He also
introduced into the record a letter from East Side Highway District dated August 14,2007 (Exhibit
HE1001). The letter indicates that the applicant will be required to construct all roads to highway
district standards, or receive an approved variance fim the Highway District prior to construction,
and that additional detail will be required for the proposed overpass, and that the overpass will
require review and concurrence by both ITD and the East Side Highway District. The letter also
indicates concerns related to the adequacy of the traffic study, noting that the study does not address
construction or workforce traffic, presumes 3 t o 5 foot shoulders, does not take into account winter
driving conditions, and does not consider Beauty Bay Hill as the limiting road segment.
When asked to clarify the issue of an overpass vs. underpass, Mr. Lockhart indicated that while the
East Side Fire District had expressed concerns related to the overpass, as was proposed by the
applicant in their narrative, ITD had in fact, withdrawn their concerns about the overpass, and in a
letter dated May 17, 2007, indicated that the overpass was acceptable qxhibit E E 1002 and
PA-20,ITD Letter). Also in response to questioning, he also indicated tbaf to date, no
agreement between IT'D and the developer had been submitted to the Building & Planning limiting
const~ctiontraffic t o non-peak hours, as had been required by the Post-Mediation Agreement
Kirk-Hughes Development and Kootenai County Board of Commissioners.
en questioned regarding the statement in the Coeur d'Alene Tribe's comments that the area of the
development is a known archaeologically sensitive area, Mr. Lockhart indicated that the County had
in the County, so he could not c o n h the
only residences within 2,000 feet of the proposed
property tbat were proposed to be removed. He also
ths scope, size, occopanc hours of operation or planned uses
-.
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of the ampitheatre had been provided by the applicant (other than an indication that the ampitheatre
would be used for Audubon International presentations). hi response to questions regarding the
"shuttleiroadn fiom the spa to the watefiont, Mr. Lockhart indicated that, according to County Code,
the road would be required to meet highway district and emergency access standards, and as
currene configured it does not appear to. He also noted that in order to meet those standards, the
switchbacks would result h substantial cuts into to the bank, and would likely be very visible fkom
the laki and Interstate 90.
Young presented the applicant's request. He presented the development as a "low impact,
resort community" with most residential stays in the range of 30 to 45 days. He submitted into the
record an aerial photograph of the project site (Exhibit BlE1003), the proposed site plan for the
project h(~rhibit
HEr1004), and a power point presentation summarizing the application (Exhibit
HE-1004). He testified that no application has been submitted to the Army Corps of Engineers for
the 6 acres of replacement wetlands, though comments had been sought &om that agency, and that
the applicant had not yet submitted an application to DL. Mr. Young also testified that the
applicants had not yet negotiated the agreement with ITD to limit construction traffic to non-peak
hours, as required by the Post-mediation Agreement, however, he testified that the applicant was
willing to participate in financial mitigations to the traffic impacts on Highway 97. He testified that
the Golf Course was to be located on the bluff overlooking the lake, to minimize the visual impacts
from development of the subject property on critical view comdors, and that setting back building
construction from the edge of the bluff was also likely to minimize construction impacts, erosion and
slope stabiliw issues. He indicated that while the preliminary PUD depicts general building footprint
locations, it is the intent of the developer to specifically site building envelopes on the final PUD
plan to minimize environmental and visual impacts associated with construction on steep slopes.

Mr. Young testified that the developmentwas designed to be environmentally sustainable, and that it
was th= intent of the developer to utilize emuent fiom sewage treatments operations for golf course
irrigation. He also indicated that the appiicant intended to crush rock on site to minimize
transportation impacts, as well as fuel impacts from hauling in off site materials in support of
construction activities. He also testified that it was the intent of the applicants to construct 10 acres
of replacement wetlands to mitigate the 6 acres of impacted wetlands, with the bulk of the 23 acres
of wetlands to be located in open space and on the golf course.

The characterized the project as a phased development with the 3 phases anticipated to be
constructed over a ten-year period. In the first phase, they plan to construct the golf course, an
overpass over Highway 97, water and sewer, and streets and lots located north of Highway 97. The
applicant's propose that the Clubhouse be optional to construct in either Phase I or Phase 11, along
with the Village Cluster and the community docks. Phase II would consist of lots and infrastructure
south of Highway 97, the recreational center and the amphitheatre and any of the optional items not
constructed in Phase I. Phase would include all Viilage Clusters not previously constructed, the
spa center, and the recreation center if not constructed in Phase II.
He identified the exceptions being requested as part of the PUD to include the golf course and club
house, spa center, mixed use village ctusters, amphithkatre, helipad, athleticlrecreation center, rock
crushing/ construction staging areas, and fire station- They are also requesting exceptions to the
hydrologic protection zones (as required by PUD regulations), side yard setbacks, and minimum lot
sizes.
Gordon Longwell, applicant's representative, testified that the single family lots were 8,250 sq, ft.,
and that building envelopes would be established in the final PUD in order to address visual
mitigation.
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Gary Young also testified that Village Clusters were an attempt to address visual impacts, and that
they would have the appearance of a mountain village, consisting of 1,500 to 2,000 sq. ft. units, with
a density of 5 to 6 units to the acre, clustered to protect slopes, view sheds, and native vegetation.
He indicated that the Village square would include sidewalk cafts, bakeries on the ground level w i t .
residential on the upper stories, terraced into the slope. The spa center and condos are the only
structures that will be visible on the bluff. They will inciude a maximum of 2 stories and 80 units,
with a view of the lake.
With regard to the amphitheatre, Mr. Young testified that it would encompass no structures other
than a small wooden stage, and the intent was that it be for "informal, low key" daylight activities.
onIy, with no concerts or loud events permitted. He stated that the applicants would be willing to
limit the hours of activity.

Mr. Young also testified regarding the shuttle service 'Lmil" between the proposed community docks
and the spa He testified that building the "trail" to highway district standards would have a great
impact on slope. He asked that the applicants be allowed to work with East Side Fire District in
order to address emergency access concerns. With regard to the community dock, Mr. Young
indicated the developer intends to apply for 28 slips, for day use only, and that the restroom facility
serving the dock would be setback as required by ordinance. Charles Hatidge and Geraldine Kirk
Hughes were also present but reserved testimony for rebuttal.

In public testimony, five people spoke in favor of the proposal, with 15 people other submitting
fonns in -favor, but choosing not to testify. Sharon Rogers indicated that she knew the applicants,
contracted her services to them, and felt that they would do a good job and be ~espectfulof the
environment. Justin Kloczko indicated that the applicants took the time to talk to neighbors, and that
the proposed 50% open space warrants approval. He indicated that the development would result in
tax revenues being generated fiom people who wouldn't even utilize the services, and that jobs
would be created from the development. Greg Frohn testified that he felt this was a quality
development and that the applicants were professional and had done a good job planning the project.
David Ingalls testified that he was a life-long resident, owning property next to the marina. He felt
that this development represented a better proposal than what might otherwise be developed on the
site under the standard subdivision ordinance. He indicated that, while he had not met with
developers personally, he felt that the developers should be required to allow adjacent property
owners to utilize infrastructure developed in support of this project in order to mitigate impacts from
the project. Melody Jones testified that she felt the project should be approved, as the developers are
proposing to dewelop it to 1/4 of the density to which they would otherwise be able to develop it, and
that 50% of the project is proposed as open space.
Four people who identified themselves as neutral testified, with an additional five people identifying
themselves as neutral, while opting not to speak Richard Watennan testified that he lives in the
Carlin Bay area, and had come to the meeting with an open mind. He indicated that he was
favorable impressed with the applicant's presentation, that this was a beautiful piece of property that
was likely to be developed sooner rather than later, and that the applicant's proposal was better than
what might otherwise be developed on the property. He expressed concerns regarding the overpass,
and indicated that he felt that the underpass was preferable as it would be more environmentally
sensitive. He felt that it was important that the applicants submit a biding site plan and bond for the
proposed improvements at the time of final plat.
Rachel Wickham testified on behalf of the 'Eastside Fire District. She testified that the district
provided service to a large service area -from Beauty Bay south to the Coeur d'AIsne River- The
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disict manned by all volunteers, aod the Disbict tries to plan its stations to be withh 5 miles of the
majority of membeia. She testified that ESFD at present serves approxhnate~1,500 residences, and
that BMS F h t Responder Service was recently added, because of the Wvd time requirsd for
Kootenai County EMS to respond witbin the district. She indicated that the Fire District had two
main issues with the development: 1) that 1 acre of land was needed for a new station, as the
development will increase service units in the m a by 1/3 (and in a concentrated area); and, 2) that
the Fire District needs a bond to ensure that the fue station wiil be built by the developer when they

testified that he was favorably impressed with the project, and that responses fiom
IDL,IDWR, DEQ,and Army Corps were difficult for the applicant to obtain at this point in the

\ w m c e r

development process. He also indicated that he thought that it was nearly impossible to construct the
"shuttie trail" down to the waterfjrontto highway district standards without significant environmental
and visual impacts. Bob Flagor testified that he has no position on the development, but that he
"speaks for the plants and animals". He indicated that the hydrologic report was not in a format that
was easily digestible and did not follow industry standards for such reports. He testified that it
would be important to see impacts &om the increased runoff on the site hydrology. He indicated that
he would like a definition fbr the applicant's statement that the were filling and replacing "marginal
wetlandsy', and indicated that it was difficult to provide replacement wetlands that were functional
down to the soil chemistry, which is essential to their fnnctioning as wetlands. He indicated that the
required Army Corps 404 Wetland Permit did apply to a specific time, place and construction, and if
the Army Corps has taken the position that they won't issue a pennit at present, it is probably
because the application submitted was not specific enough. He also indicated that the applicants
needed to look at wildlife corridors on a mucb larger scale., and that the application was deficient in
at the applicants had completed no biological or ecological assessments of the site. Jon Ingalls
testified that he owns a lot on the waterfiont bordered on three sides by the proposed deveiopment,
and that he was opposed to the project originally. He testified that the applicant has met with
neighbors, and has pledged in concept to provide easements allowing neighbors to conuect to the
proposed sewer and water systems as a way to mitigate impacts from the development. He asked
that the County incorporate the letter of intent to grant an easement allowing neighbors to connect in
to the infrastructure as a condition of approval. He introduced into testimony a copy of his
comments, and the letter of intent signed by the applicant (Exhibit EE-1006, Narration, and
Exhibit HIG1007,Letter of Intent).

<

Patrick Kelly, representing twelve people opposed to the development, provided a group response.
He introduced into testimony the comments of three people in opposition for reasons including the
potential impact to Highway 97's Scenic Byway status, the impact of additional heavy construction
vehicles on the road infrastructure, the s t r u d stability of soils upon which the proposed overpass
will be built, the inadequacy of fire and police protection, environmental issues including watershed
impacts and wildlife corridors, and the impact of amphitheatre (Exhibit BE-1008). He also
introduced a map showing the frequency of accidents on the 97 corridor in the general vicinity of the
project (Exhibit BE-1O09), his powerpoint presentation (Exhibit HE-1010), and the narration for

Fax' %born :

Zt?t1=b~u(~

Hearing Examiner Report

@
PUD-057-07and S-878P-07(Chateau de Loire)

Page 5 of 28

the presentation (Exhibit HE-1011). He testified that the application was not compliant with the
Comp Plan, as based upon Goals 9, with the development representing spot development in a rural
zone, and Goal 14, with the development having significant impact on Highway 97, with the most
significant impact onthe highway being from construction traffic that will continue indefinitely into
the future. He noted that the traffic study did not account for construction traffic. He noted the
Transpo study assumed a vehicle capacity for Highway 97 of 700 vehicles per hour, while KMPO
estimates Highway 97 to have a capacity of only 350 - 400 vehicles per hour. Mr. Kelly testified
that the proposed development would consume 44% of the road's capacity, and that with full build
out of this development, Highway 97 is expected to be at 160% capacity. He also noted concerns
related to efficient and effective emergency services, and hat adequate stafXmg is simply not
available at this time. He also argued that the PUD is not consistent with the Comp Plan's future
land use map., is not compatible with characteristics of the are and the surrounding a uses, is not in
the best interest of .the public, all standards required to be met in order to approve the PUD request.
Bill & Sylvia Lampard testfid in opposition citing concerns regarding traffic impact, lack of police
and emergency services, and incompatibility of the proposed development, as an urbdsuburban
development in the midst of a rural community "served by a narrow, winding road". Ms. Lampard
introduced her written comments into the record (Exhibit HE-1012). Mr. Lampard introduced into
the record a map depicting tbe proposed ramps and overpass (Exhibit HE-1013), indicating that
detailed information on the ramps and the overpass were not in the file, and no where was there a
discussion of the interchange would impact wetlands. He also testified that the Transpo Study failed
to account for pending, recently approved, or "still to be approved" projects. Mr. Lampard's written
comments were also introduced into the record (Exhibit HE-1014).

Brad Cederblom expressed concerns regarding runoff from the developmenf and has concerns
regarding the impact of three on the site springs when impervious surface is increased and recharge.
is Iknited. He also expressed concerns regarding traffic and the development's impact on Highway
97 as a scenic byway. Joy Cassidy spoke about the lack of adequate police and emergency service
providers to support the development. She indicared that while it was fine for the developer to
construct a fm station, who will man it? She also noted that no provision had been made for police
to serve the development. Cheryl Costigen spoke of the impact this development will have on
surrounding property values, and therefore taxes for the elderly. She also expressed concern
regarding the lack of services, lack of police. She indicated that she felt the new Comp Plan should
be adopted before such a development was considered. Harold Hocker spoke about concerns related
to the stability of slopes, particularly as impervious surface increases, and .thusrunoff increases. He
also noted that the builder does not have to pay school impact fees, and that highway 97 is already
overcro\vded, and that it has been determined that its not possible to increase .capacity on Highway
97.
Martha Gustafson testified that the developers are overbuilding the high-end homes and that the
County does not need another gated community. Dale Dennis testified that there were inadequate
water rights to serve the development, that the state regulates the water rights, and that only 100
homes could be served by the development's water rights. He noted that according to a letter from
DEQ dated 2005, the development won't be able to draw any water from the Lake when the water
over the d a m falls below a certain level, which happens, on average, more than 19 days per year. He
submitted his testimony, and information regarding the applicant's water rights into testimony
(Exhibit EE-1015). Doug Alhan expressed significant concern about the impact on traffic, stating
that appiicant's traffic study did not take into consideration full buiid-out of Gozzer, Gotham Bay,
and Powderhorn. In addition to traffic concerns, he expressed concerns regarding adverse impact to
wildlife, and the incompatibility of the development with surrounding land uses. He introduced into
the record fhe Board of County Commissioner's previous Order of Decision on the case (Exhibit
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HE-1016), and an aerial of the site (ExhibitHE-1017).

p

Bev TyiLlman testified that she agrees with concerns about traffic, but will focus on other issues. She
lives above Carlii Bay Resort, and has particular concerns about the amount of drinkiig, and the
olice disturbances that arise fiom that, including concerns about fire safety and boating safety. She
ems about losing the Scenic Byway Status on 'Highway 95, and provided a letter
Scenic Byway Coordinator/Program Manager, who recommended that the
ers approve no more projects until the SH-97 study has been completed m i b i t EEIso submittqd forms fiom two neighbors indicating their opposition (Exhibits HE1019
wa& Christoffersm testified a behalf of the Beauty Bay HOA, the members bf which signed a
petition in opposition to the development. He stated that their concerns focused on safety on
Highway 97, which cannot handle more traffic because of the grade, and concerns regarding the
water & sewer systemsproposed.

Susan Melka also spoke in opposition, citing concerns regarding impacts to the watershed, the
instability of the slopes, particularly given the soils with a low absorption rate in this area, noting that
water flows over, udder and through this area in times of high water flows. She noted that 500
dwelling units could contribute an additional 10,000t sq. ft. of impervious surface per dwelling unit.
She also noted that tbe turf grass used on the golf course produces 3 x as much nmoff, and the net
result of the proposed development is 140 acres of the property that will not be available for
absorption. She submitted her testimony into the record (Exhibit HE-1O21), a definition of
hazardous areas from County Comp Plan (Exhibit HJZ-1022), and photos of the Chateau site's steep
slopes, as talcemfrom the lake Wxhibit HIMOW).
Heather Bowlby testified about concerns regarding water, stom warer, drainage. She indicated that
the applicant has provided very little information regarding the rock crushing operation. He noted
that the subject property is very hazardous, very vulnerable, and very prone to slides. She indicated
that the dwelopment was not compatible in the rural zone. She introduced her testimony into the
record (Exhibit HE-1024), along with infomation from the California Water Quality Board
(J3xhibit HE-1025), and a filing prepared by William Boyd dated March of 1997 in opposition to a
zone change and conditional use pennit (Exhibit HE-1026).
Barbara Dorrell, speaking on behalf of the Greater Squaw Bay HOA, submitted a letter from the
association opposing the development (Exhibit HE-1027). She testified that the area is
characterized by lakefront homes, but once away from the lake fionf the norm is development on
10+ acre lots. Janet Torline spoke on behalf of Kootenai Environmental Alliance. She argued that
since a case can't be made that this development benefits the entire community, it shouldn't be
approved. She identified concerns related to traffic on Highway 97, lack of public infrastructure and
services, the incompatibility of the design with the area (noting that the proposed density far exceeds
the density of the surrounding areas), the incompatibility with the Comp Plan. She also testified that
in fact, most wetlands will be impacted, and that buffers do not protect wetlands, particularly when
the wetlands are surrounded by a golf course. She noted that the wetlands also serve a very
important function in groundwater recharge. She also noted that the proposed development bisected
Squaw Creek drainage area and watershed. She introduced into the record KEA's written comments
(Exhibit HE-1028).

Nancie Currie expressed concerns regarding the amphitheatre, testifying that there was little
information on the scope of this use, if it would be for public or,privateuse, the seating capacity, or
the hours of operation. She expressed concerns regarding light pollution and noise from the facility,
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and noted that the County has no noise ordinance. She felt that this use would particular have an
impact on emergency services and police. She was also concerned regarding the potential additional
impacts to Highway 97 fiom this use, noting that it was not contemplated in the traffic study. She
submitted written comments into testimony Pxhibit HE-1029).
Joshua Arnold testified on behalf of the Coeur d'Alene Tribe. He noted that the tribe was very
concerned about this development's impact on the lake. He testified that future regulations may
result in limits placed on future municipal water usage. He testsed that the tribe has grave concerns
regarding stormwater management and erosion control, and has serious questions regarding the
proposed wastewater treatment technology, particularly as it relates to phosphorous removal, which
is a major concern of efforts to maintain water quality. He noted that the membrane filter proposed
is not likely capable of phosphorous removal to the extent required for discharge into the lake. He
submitted writken comments fiom the Tribe (Exhibit HE1030), edits to the letter (Xxhibit BE1031), a letter from Kirk-Hughes& Associates to the Tribe date 7uiy 1, 2007 (Exbibit E5-1032),
and a letter from Hwdzan-Fry to the applicant (Exhibit XDE-1033) also in response to concems
raised by the Tribe.
Rob Alderson also spoke in opposition, expressing concems about emergency response time, noting
that the impact of wealthy homes on emergency services and police is equal if not greater than other
homes. He submitted his written comments ioto testimony (Exhibit -1034).
Jackie McNamara
testifred about the impact of construction traffic on Highway 97 i?om recent developments, and
provided photos of "deconstruction of the highway" after the recent construction of tbe last golf
course on this side of the lake (Exbibit HE-1035). She testified tbat Toothman-Orton, in a recent
study of Highway 97 completed for ITD stated that "SH97 cannot be reconstructed". She noted that
at present, ITD is not even adequately maintaining the road for existing levels of -c.
She also
expressed concems that watershed issues fiom the development would cause further flooding, and
that there was no way to mitigate those impacts-

Bill Delyea testified in opposition, indicating that in the 46 years he has been driving SH97, hardly
any improvements have been made. He is opposed to the concept of another gated community, and
noted that any additionalcibif
loading on SH.97 was "insane". He questioned where the additional
equipment and volunteers necessary to provide fire protection service to this development would
come fiom. He questioned what the development would do for the residents of Kootenai County,
and how this development could be considered "in the best interest of the community".
Jeanne Horn testified that the proposed golf course would replace wildlife habitaf and that Audubon
International is not the same as the Audubon Society, that Audubon htemational's primary financial
supporter is the PGA. She noted that golf courses are an environmentally destructive land use, with
runoff containing pollutants, pesticides and nitrates. She also testified that the promise to run
construction traffic during non-peak hours is a ludicrous compromise, as the peak traffic period on
SH97will be defined by the construction traffic anticipated fiom this development. She also pointed
out that the b'maximum density tbat would be allowed on this property" is an illusion propagated by
the developer, as the majority of the subject properly is comprised of steep slopes with unstable soils.
Her comments were entered into testimony, along with information regarding Audubon International
(]ExhibitsIXE-1036& BE-1037).

Sue Koppel testified that while the residents may be seasonal and part-time, the impacts from the
development will be permanent. With regard to density, she noted that the maximum density that
could be allowed in a particular zone is far h m a given, and that the amount of build-able land was
limited by water and sewer considerations, steep slopes, unstable soils, easements, wetlands, etc.
She testified that this type of development could be supported in a less environmentally sensitive
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area, closer to incorporated areas and emergency services. She also expressed concems regarding
the impact of the overpass on highway safety and the highway's scenic byway status, increased
traffic from the development, insufficient water, and significant erosion resulting from the
development. Her written comments were submitted into the record as Exhibit HE-1038.
There were an additional 82 persons present who submitted forms indicating their opposition, but
who chose not to testify.
rebuttal testimony for the applicant. Wit. regard to issues of traffic impacts,
Gary Young
he noted that there have. been numerous letters form Ill3 through the course of this application
process, and that the applicants rely on the traffic engineers. He noted that the Transpo study
completed as part of this application focused on Beauty Bay Hill, and questioned if the data
presented was even relevant and supported. He also noted that congestion and safety.are a subjective
point of view, and that comments fiom the residents of the area were largely emotional. He noted
that the Transpo study did look at Goner Ranch and background growth as identified by KMPO,
and tbat based on the Transpo study, 2022 traffic capacity on SH97 will be only 80% of capacity.
He stated the applicants are more than willing to participate in a study to identify improvements and
upgrades for SH97.
With regard to the Comp Plan analysis, he testified tbat this project has already gone through
extensive comp plan analysis, and that case law supports that a comprehensive plan is not regulatory,
and that the zoning ordinance in fact regulated development.

With regard to the overpass vs. underpass discussion, he noted that ITD requested the grade
separation. He testified that an underpass would disturb far more land and impact far more wetlands
than an overpass. He acknowledged the concems expressed by the public as it relates to the design
for the overpass, and indicated that the developer plans to address those through the design process.
With regard to wastewater treatment, the technology proposed is the same es utilized by other
developments. The applicant is aware that the effluentwill need to meet a Class A standard in order
to be land-applied for inrigation purposes, and that this treatment method could achieve that. He also
noted that phosphorous was a beneficial nutrient for golf course turf.

Mr. Young also testified that the revenues generated h r n this development will enable the hiring of
staff for emergency services and fire protection services. .He also noted that Eastside Fire District
was First.Responder-rated, though the development still fell within the service realm of Kootenai
Comfy EMS.
~ i t h ' r e ~ ato
r dthe amphitheatre, he stated that he had no idea where people's concept of seating for
1,500 people came from. He testified that it was the developer's intent that this amphitheatre be a
Iow-profiie facility to be used by residents, with no plans for any concerts. He testified that he does
not believe there will be a noise issue.
With regard to concerns about adequate water, he noted that in addition to the right to draw 3.3cfs
fiorn the lake, the development will host two 250,000 galJon reservoirs.
Paul Nelson of Allwest addressed concerns related to slope stability. He testified that when they did
their evaluation, they did note sizable, large scale movement, however, no development is planned
for the slopes where this movement had been identified. We testified that, in his opinion, there would
be no impact to those areas 6rom the proposed development. ).Ienoted that this was a quality project,
and that drainageways, and wetlands on the subject property had been studied thoroughly, and as a
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result, the applicant is proposing reduced densities over what could be developed on the site. There
was no additional testimony, and the hearing was closed.

2.01

Applicant@). The Applicant is Kirk-Hughes Development, LLC,2.551 W. Fort Apache, Las Vegas,
Nevada 891 17. (Exhibit A-1, Application)

2.02

Representative. Gary Young, 1810 Schneidmiller Avenue, Suite 141, Post Falls, Idaho 83854
(Exhibit A-4, Letter of Authorization)

2.02

Owner(s). The owner of the property is Kirk Hughes Development, LLC, 2551 W. Fort Apache,
Las Vegas, Nevada 89117. (Exhibit A-1 Application)

2.03

Proposal. The Applicant is seeking PUD and Subdivision approval to develop a gated community
of no more than 500 units on 578 acres of property located within the Restricted Residential and
Rural zone. In conjunction with the residential component of the development, consisting of single
family dwellings, condominiums, and villas, the Applicant proposes to include the following
amenities:
1. Golf and Member Club House
a) Restaurant / Dining Rooms
b) Lounge
c) Public and private locker rooms
d) Full Concierge Service (to select home sites)
e) Banquet hosting
f) Outdoor patio areas
g) Pro shop
h) Overflow parking
2. Championship 18 Hole Golf Course
a) World class environmentallysensitive 18 hole course
b) Driving range and practice area with chipping and putting greens.
c) Two comfort stations providing restrooms and light bewerage snack service
d) Maintenance facility
3. Spa
a) World-class spa with a variety of services and offerings, including associated condominium
housing.
4. Athletic / Recreational Center
a) Full-court basketball court
b) Instruction in a variety of outdoor activities
c) Camp style activities for kids
d) Exercise facilities and programs
5. Tennis Courts
a) Multiple tennis courts located near the Athletic Center
6. Fishing Ponds
7. Walking, Hiking and Biking trails
a) Trail system extending to the USFS trail system
b) On site trail system through select portions of the open space
8. Helipad for emergency services
a) Located at overflow parking area adjacent to clubhouse parking
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9. Community Shuttle Service
a) For students between home and bus stops
b) For residents between home and Club House
c) For residents between home and community dock
10. Amphitheatre
a) For special events, seminars and educational programs.
b) Annual natural resource and wildlife community education program given by the Audubon
International Society as a component to the Silver Certification program maintenance
11. Communi@Dock
a) 28 slips
b) Water taxi
c) Shuttle service to and from docks within project.
12. Retail
a) Coffee house
b) Bakery
c) Mercantile
(Exhibit A-48, Revised Narrative Page 20)

The Applicant is requesting zero setbacks for the proposed condominiums; and a reduced setback of
5' where 10' is required at side setbacks for the single family lots.
(Exhibit A-48, Revised Narrative Page 18, Table 1)

The Applicant proposes all roads to be constructed to highway district standards, with maintenance
to be provided by the homeowners association.
(Exhibit A-70, PUD Overview Plan, Page 19,A-48,Revised Narrative)
2.04

Phasing, The Applicant proposes a three-phase project with completion to occur within 10 years.
The Phasing Plan map shows the area involved in each phase. The narrative states the first phase is
to include the construction of the Highway 97 overpass, Championship 18 Hole Golf Course and
associated improvements, gate entries and gatehouse, the maintenance building, water and
wastewater facilities, water and sewer system infi-astructure, dry utilities and the backbone road
network for access to all single family lots on the north side of Highway 97. The Applicant is
requesting that the Golf and Member Clubhouse and the vilIage/cluster area (on knoll north of
Highway 97) be optional for either Phase 1 or Phase 2. A pennit for the community docks will also
be requested during Phase 1. Phase 2 is proposed to include construction of the idkastructure and
frnal platting of the lots on the south side of Highway 97 and the Amphitheatre. Optional request for
Phase 2 include the village/cluster areas on the north and south sides of Highway 97, the
Athletic/Recreation Center, and the Golf and Member Clubhouse. Phase 3 is proposed to include
construction of the village/cluster areas not constructed in the first two Phases, the Spa Center and
the AthleticRecreation Center, if not constructed in Phase 2. The ESFD fire station will be located
near the maintenance facility and amphitheatre. That would likely occur within Phase 2 of the
project and per the agreement to construct upon sale of 50% of the units. (Exhibil A-48, Revised
Narrative, Pages 22 and 23;A-29,Phasing Plan)

2.05

Location and Legal Description. The site is described as portions of Section 3, 10 and 11,

Township 53 North, Range 3 West BM., Kootenai County, Idaho. The site is located on both sides
of State Highway 97, west of the entrance to Beauty Bay State Park, approximately 5 miles fiom
Interstate 90, on the southwest shore of Lake Coeur d'Alene in the vicinity of Moscow Bay.
According to the Applicants submittal, the individual parcel numbers for the land subject to this
request are 49N03W-03-5000,49N03W-03-8050,49N03W-03-5850,49N03W-03-7050,
49N03W03-5250, 49N03W-10-0100, 49NO3W-10-1800, 49NO3W-10-8000, and 49NO3W-11-3200.
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(Exhibits A-66, Corrected Preliminary Plan; S-66, Pro-Val Printout)
2.06

Existing Structures. The bams, sheds, outbuildings, dwellings, and outdoor storage of
equipment/miscellaneous items of the Peterson farm (the Flying Arrow Ranch) still remain on the
property. Those structures and items are primarily located on the south side of Highway 97 on
49N03W-10-1800. There is also a single family dwelling within the project site on parcel 49N03W03-5250.All structures and other miscellaneous items will be removed throughout the development
process.

2.07

Zoning. The site is located within the Rural and Restricted Residential zones. It is the
determination of staffthat approximately 393 acres are zoned Rural and approximately 184 acres are
zoned Restricted Residential. The minimum lot size in the Rural zone is 5 acres. The minimum lot
size in the Restricted Residential zone is 8,250 square feet. Article 15 of the Zoning Ordinance,
entitled "Planned Unit Development)' states that if a PUD is located within more than one zoning
district, the allowable density for the land in each zone shall be cd~ulatedseparately and then added
together to yield the allowable density for the development The Applicant proposes to create no
more than 500 residentid units on 578 acres of property. The PUD section of the Ordinance finther
states that the overall density shall conform to the requirements of the zoning district, however, the
lot sizes may be varied.

2.08

Surrounding ZoningLand Use. North, east and west offhe project (primarily within Section 2 and
3 of Township 49 North, Range 3 West) along the shoreline of Lake Coeur d'AIene is a mixture of
single family residential parcels varying in size fiom platted lots of one half acre to unplatted parcels
up to 150 acres in size withiin the Restricted Residential zone. Areas to the east and west of the site,
within Section 10 and 11 of the same Township and Range are zoned Rural and contain parcels from
5 acres to over 100 acres in size. (Exhibit 570, Parcel Zone Map)

2.09

Physical Characteristics. Soik The Applicant has submitted a preliminary Geotechnical Report
prepared by AllWest on April 13,2005. The report has been stamped by an appropriateprofessional.
On page three of that report, the 10 general soil conditions are listed. (Exhibit A-19) The Soil
Survey of Kootenai County Areu, Idaho concurs with these listed conditions. The 1994 Kootenai
County Comprehensive Plan identifies six of these soils as susceptible to slippage and to have
inherently low support strength. The Comprehensive Plan also identifies the site to be underlain by
the Columbia River Basalt Group and the Latah Foundation Association.
The geotechnical report states on page 8 that there are some signs of long term, large-scale slope
movement at the northern end of the property adjacent to Lake Coeur dYAlene.No other areas of
slope movement were encountered. The report recommends that lots with an average slope of 25%
or greater should be required to complete site-specific geotechnical engineering evaluations. It is
further recommended within the report that all residential structures should be setback a minimum of
20 feet from the crest of steep slopes. The report also states that in general, the soil and geologic
conditions are suitable for support of foundations for residential structures.

Topography. The Narrative states that the slopes range from very gentle (0 - 10%) to very steep
(greater than 40% slope), the intent is to limit residential development to areas of 35% slope or less.
(Exbibits A-48, Rwised Narrative Pages 9-10;A-12,Slope Aoalysis Map)
2.10. Timber Management The Narrative states that the primary goal of the plan is to preserve existing
stands of conifers and to reforest select areas that have been clear-cut by fanning or timber
operations. (Exhibit A-48, Revised Narrative Pages 29-30; A-65, Tree Conservation Plan)
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2.11

Stomwater Plaas. The Narrative states that impervious road and building surface runoff will be
collected by piping or stabilized channels and conveyed to designated, vegetated treatment areas
prior to discharge into existing channels at the property boundaries. Attenuation of increased runoff
will be provided by storage volume in the vegetative treatment areas and the down gradient pond
areas proposed. The golf course will be designed to capture all runoff using stormwater BMPs and
conventional drainage systems. (Erhibit A d , Revised Narrative Pages 28-29) A Conceptual
Drainage Plan prepared by Tate Engineering and Surveying covers the temporary and permanent
BMPs that will be used on this project. (Exbibit A-57,Conceptual Drainage Plan Pages 5) This
Stormwater Plan was reviewed by the Kootenai County Planning staff and was determined at that
point to.meet tbe Kootenai County Subdivision Ordinance requirements far conceptual submittals.
(Exhibit 582, Staff Memo)

2.12

Lakes, Rivers and Streams. The site has significant hntage on Moscow Bay of Lake Coeur
d'Alene. The wetland report prepared by Tom Duebendorfer states on page 17 that there are two
creeks, labeled creeks 1 and 2, that have been classified as Class II streams. The portion of Squaw
Creek north of Highway 97 is classified as a Class I stream with that portion south of Highway 97
classified as a Class I1 stream. There are wetlands that have been delineated along the banks of '
.
Squaw Creek. (Exhibits A-25,Wetland Impact Analysis; A-70,PUD Overview Plan)
Wetlands. The Applicant has provided a wetlands delineation prepared by Tom Duebendorfer,
Professional Wetland Scientist. Mr. Duebendorfer's report outlines tbe hquency, vegetation, soils
and hydrology of the site. The report deIineates the wetland.boundary, wetland classification, impact
analysis, and conceptual mitigation of the wetlands found on the site. (Exhibits A-25, Wetland
Impact Analysis; A-41, Wetland M3tigation Area Map) Comments were requested &om the
A n y Corps of Engineers. In a letter dated March 22, 2007, Beth Reinhart, Regulatory Project
Manager for the A m y Corps of Engineers stated that due to current staffing levels and. workload
issues, they would be unable to provide any comments by March.
'
0
3
At the writing of this staff
report the KC. Building and Planning Department has not yet received those comments. A copy of
the September 30,2005 jurisdictional determination letter written by Mr. Gregg Rayner, Regulatory
Project Manager f
a the Army Corps of Engineers, states that they concur with the wetland
delineation as submitted by Mr. Duebendorfer. Mr. Rayner went on to say that any activities
encroaching into the delimeated wetiands would require a Section 404 pennit for any discharges of
dredged or fill material. (Exhibit PA-8, Army Corps of EngineersLetter and Attachment)

2.14

Idaho l?ish and Game. Comments were solicited from and received fiom the Idaho Department of
Fish and Game. Theu comments are included within cofiespondence dated March 27, 2007. The
site supports a diverse stand of wildlife, including a wide'variety of birds.
(Eaibit PA-14, IDF&G Letter)

The narrative states that a component of the Audubon International Silver Certificate program in
which Chateau De Loire participates is a maintenance and preservation of natural wildlife habitat to
the maximum extent possible. It is a goal of the project to not only protect wildlife corridors through
the use of dedicated open space, limited clearing envelopes and other strictly enforced restrictions,
but also to promote the continued habitation of the Roject by the wildlife that this goal is educating
the resident community as to hmv to live with the encroachment into natural forest and wildlife
areas. Audubon International, as a component of our participation in their Silver Certificate
Program, will conduct an annual education program for community residents to increase awareness
of the sensitivity of the wildlife and environment, and teach principles and practices designed to
mitigate the effects of buman encroachment. ( Exhibit A-48, Revised Narrative, Pages 4-5 and
Page 33)
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2.15

SignificantHistorical and Cultural Sites, The Applicant has not designated any areas that contain
historical or cultural significance.

2.16

Comprehensive Plan Designation. The 1994 Kootenai County Comprehensive Plan Future Land
Use Plan idwtifies the subject property as Timber and within the Surface Water Overlay
Designation. The Timber designation is to preserve and protect &sting productive timber areas.
Timber areas are defined as areas, where primary use it timber production and dwellings as
incidental. The Surface Water Overlay requires that special consideration be taken in residential
areas. The northwestern most portion of this site is designated Rural. The purpose of this
designation is to provide a "country likey' setting for residences with agricultural, timber, or open
space environments, and to prevent the financial burden of providing infrasbucture where is would
be least beneficial.

2.17

Distance to Services. The nearest services are within 3 miles east of the site, at the Squaw Bay
Resort storelgas station. The site is approximately 10 miles from the City of Coeur dyAleneby road.

2.18

Sewage Disposal. According to the Narrative wastewater collection is proposed through a standard
collection system. Each building with plumbing on the project wilI discharge its wastewater into a
collector and wastewater will be piped directly to the treatment facility. Collection will be by gravity
and in some cases pressurized piping to the 'W7NTP via a piping network located in the road right-ofway of dedicated easements as shown on the preliminary plat. The treatment facility would consist
of a modular beatment process that will produce effluent meeting Class A standards for Land
Application. The treatment plant would be of a modular design that could be expanded as growth
occurs. In order to meet IDEQ requirements for areas with direct public contact such as irrigation
the golf course, the reclaimed water will be disinfected to a level of less than 2.2 org/100ml. The
disinfection will be achieved through a combination of liquid chlorine, chlorine cdnhct, and
ultraviolet (W) disinfection. Following treatment, the reclaimed wastewater will be stored in one or
more designated storage ponds over the site. All storage ponds will be lined with high-density
polyethylene liners. The estimated total winter storage volume requirement for the pond system is
approximately 17 million gallons. Reclaimed wastewater is proposed to be spray irrigated to
designated areas on the golf course during non-use hours over the growing season at crop
consumptive useisoil absorption rates for the area irrigated.
(Exhibit A-48, Revised Narrative Page 27)

In a letter dated May 4,2007, David Ennis from Panhandle Wealth District stated that PHD will grant
final plat approval when the following conditions are satisfied:
1. PHD must receive a letter from the Department of Environmental Quality (DEQ) stating water
and sewer services for Chateau de Loire meet the State of Idaho Standards.
2. PHD must receive a letter from Chateau de Loire Water and Sewer District stating they have the
capacity and willingness to supply waterlsewer to all 270 lots in the Chateau de Loire
Subdivision.
3. The water source must be stated on the plat as part of the owner's certificate block as required by
Idaho Code 550-1334.
4. Two signature blocks must be included on the plat for PHD, one to approve the plat and one to
lift the sanitary restrictions as requirod by Idaho Code §to $50-1329;
5. All shallow injection wells (drywells) must be registered with PHD and corresponding fees paid.
6. Copies of the plat including signature page@)must be supplied to PHD.
7. All fees pertbent to PHD's subdivision review process must be paid.
(Exhibit PA-18, PEED Letter)
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In a letter dated June 7,2007, Gary Gaffney,P.E. for Department of ~nvironmentalQuality (DEQ)
stated that the wastewater system being considered for Chateau de Loire involves collection of
sewage using conventional gravity sewer mains for whole sewage and initial treatment in some type
of .activated sludge process like sequencing batch reactors. Final treatment will be accomplished
using some iype of membrane filtration system such as the Zenon ZeeWeed membrane bioreactor
W R ) system described in the submittal. This level of treatment is necessary to achieve the
proposed Class A wastewater standards at Chateau de Loire in compliance with the Idaho Rules for
the Reclamation and Reuse of Municipal and Industrial Wastewater (IDAPA 58.01.1 7). Duplicate
treatment trains are a feature of reliability requirements of Class A systems. Disposal of the Class A
reclaimed wastewater is proposed in the PER by imgation on the golf course being constructed in
the development. During the winter months the design calls for storage of the Class A wastewater in
a 17 million gallon capacity lined lagoon. A Wastewater Reuse Permit issued by DEQ will be
necessary for operation of?he proposed sewage system. DEQ concurs with the proposed wastewater
system being considered for Chateau de Loire. (Exhibit PA-22,DEQ Letter)
2.19

Water. The Applicant proposes to draw water from Lake Coeur d'Alene from a new duplex lake
intake system to be located adjacent to the lake shoreline withii the development. Peixmits to utilize
up to 3.0 cubic feet per second (cfs) fiom Lake Coeur d'AIene have been permitted fiom the Idaho
Department of Water Resources. Tbis raw water line will serve both the potable water treatmcint
facility as well as provide raw water for the golf course inigation system and water features. The
raw water will be pumped via a transmission main up to the potable water treatment plant and other
irrigation storage ponds over the site. A more detailed description of the system is located in the
files as Exhibit A-48,Revised Narrative, Pages 25 throngh 27.
In a letter dated June 7,2007, Gary Gafhey, P.E. for Department of Environmental Quality (DEQ)
stated that the proposed drinking water system is similar to the systems serving Harbor View Estates,
Syringa Heights, and Gozzer Ranch. The choice of slow sand filtration provides operational and
maintenance challenges that are well suited to the capacities of developments like Chateau de Loire.
DEQ concurs with the proposed drinking water design. (Exhibit PA-22,DEQ Letter)
A letter received from Geraldine Kirk-Hughes, Managing Member of the Chateau de Loire Wder
Association states that the Water Association has the capacity and has agreed to serve the proposed
development at the completion of the water and sewer projects in accordance with the State of Idaho
Department of Environmental Quality requirements. (Exhibit PA-28,Will Serve Letter)

XTD - Aeronautics Division. In a letter dated July 23, 2007, Mark Lessor, Aviation Technician
states that they reevaluated the location for the proposed private heliport and found no immediate,
potentially adverse impacts on general aviation in the surrounding area. Unless a conflict with
existing or planned Mure inshvment procedures at the Coeur d'Alene Airport is found by the
Federal Aviation Administration, the State of Idaho will not object to this heliport proposal.
(Exhibit PA-29,ITD Letter)
Access and Transportation. The site is within the jurisdiction of the East Side Highway District
and has significant frontage on both sides of State Highway 97. The proposed project includes
construction of an over crossing of State Highway 97 to connect the north and south portions of the
project. Access to the project site would be provided via a number of right-turn access points along
SH-97, two providing 'access to the south, two to the north. The access configuration is shown in
Exhibit A-49, Updated TIS, Attachment B. The Applicant proposes the roads within the
development to be constructed to highway district standards, but be privately maintained. StaBhas
solicited comments from the Idaho Department of Transportation and fiom East Side Highway
District.

Fax from

: 2884461871
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d May 16,2007 and May 17,2007, Mike Porcelli from XTD stated he has reviewed 'the
c Impact Study dated Apil, 24, 2007 prepared by The Transpo Group and that an
of State Highway 97 by the development road is acceptable to the Department.
-19 and PA-20,ITD Letters)

.

In a letter dated June 12, 2007, District Supervisor S o h Pankratz of the East Side Highway District
stated that the initial review fee for the development has been depleted, and at such time it is
.replenished, the East Side Highway District will forward the updated information to their engineer,
and submit appropriate comments afier the review is completed. The Applicant has informed the
Kootenai County Building and Planning Department that those fees have been paid but at tbe time o f
this writing a comment has not been received from the East Side Highway District.
(Exhibit PA-25, ESBD Letter)

,

la a subsequent letter dated August 14, 2007, John Pankratz indicates that the applicant will be
required to construct all roads to highway district standards, or receive an approved variance from
the Highway District prior to construction, and that additional detail will be required for the
proposed overpass, and that the overpass will require review and concurrence by both I'D and the
East Side Highway District. The letter also indicates concerns related to the adequacy of the Transpo
traffic study, noting that the study does not address construction or workforce traffic, presumes 3 to 5
foot shoulders adjacent to the highway, does not take into account winter drjving conditions, and
does not consider Beauty Bay Hill as the limiting road segment. Pxhibit HE-1001)
2.22

Solid Waste. In a letter dated March 23,2007, Roger Saterfiel, Director of Solid Waste had these
request.
1. The Solid Waste Department would request that mandatory garbage collection be required of the
development.
2. A requirement to have curbside recycling or recycle opportunity's for this development.
3. A requirement that, during construction, all recyclable waste, like wood, metals, plastics, and
other things be separated and recycled. (Exhibit PA-7,Solid Waste Letter)

Fire Protection. The area is under the protection'and jurisdiction of'the East Side Fire Protection
District. Kirk-Hughes Development will deed one acre of land and construct a fire station for the
East Side Fire District per an agreement with the District. (]ExhibitA-48, Revised ~ a r r a k Page
e
15) Rachel Wickham, Commissioner for East Side Fire Protection District outlines in her letter
dated March 29,2007 what requirements need to be met and what understandings have been agreed
upon between the District and the Applicant. (Exhibit PA-11, Fire District Letter)

ln a follow-up Memo dated August 16,2007, the Fire Commissioners for ESFPD states that over the
past several months ESFPD has had several meetings with Chateau
and numerous letters
back and forth. We both agree that we want to insure the best possible emergency medical and fire
support within our District. To this end it is the ESFPD understanding that Chateau has agreed to the
following:
1. Comply with all International Fire Codes as deemed relevant ESFPD and adopted by the Fire
Districts of Kootenai County.
2. Deed one acre of land to the ESFPD for a fire station. We concur with Chateau's locating this
land next to the proposed Chateau Maintenance Building with direct access to Highway 97. The
timing of this deedhg of land has not been agreed upon. Our position is that the land should be

..
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transferred as soon as it can be legally accomplished within the lPUD proceedings. Chateau wil
install all utilities to the property.
3. Chateau will pay for the building of a fvestation on the above land. The station will be built
similar to the 3,900t.square h o t Arrow Point Fire Station. Exterior design will be suitable to

the development scheme. Interior design will be determined by the ESFPD. The construction of
this building will colqmence when 50% of the lots have been sold,thus allowing for enhanced
frre protection and medical support to Chateau and the northern portion of our district.

We bave asked for Chateau to post a performance bond of $550,000 to insure the construction of the
fire station. Chateau, in its letter to us of July 24,2007, has declined our request.
When the above requirements are satisfied, ESFPD will have no life-safety related objections to
approval of the PUD. We do request of the County tbat, if Chateau's PUD is approved, all the above
be included as requirementsto meet that approval.
(Exhibit PA-31, Fire District Memo and Attachments)
2.24.

Scbools. This subdivision will be served by Coeur daAlene School District #271. Their letter of
comment is in the record. (Exhibit PA-6, School District Letter)

2.25

Landscaping and Design Standards. Maintaining the rural character of the site will be a primary
consideration in the overall landscape theme and golf course design. The objective is to integrate the
project into the natural landscape G t h minimal disturbance and to concentrate the more fonnal
landscape treatment in the main activity areas and around the project amenities. Extensive buffering
landscape will be provided at the water and wastewater facilities, including reservoir sites. (Exhibit
A*, Revised Narrative Page 16) The Zoning Ordinance fias specific standards for landscaping,
parking, and screening of all commercial and community use structures.

2.26

Lighting. The Zoning Ordinance requires tbat a Conditional Use Permit be applied for and granted
prior to erecting any outdoor lighting for recreational facilities.

2.27
I

2.28

2.29

2.30

Signage. Other than the monument entry signage, the project will have the typical directional
signage and identification signage at the activity areas, such as the spa, athletic center' and
amphitheater. All siguage will be designed to complement the overall architectural theme. Any
ground-level retail in the village areas will be required to bave minimal signage and will be in
character with a-residentialvillage concept. (Exhibit A-48, Revised Narrative Page 16)

Lake Access. There is approximately 1,000 feet of lake-frontage on this site. The Applicant
proposes a 28-slip private community dock, water taxi, and shuttle service to and iiom the docks
within the project via an existing unimproved logging road that, at this time, does not appear to meet
required standards. In a letter dated August 15, 2007, Carl Washburn of the Idaho Department of
Lands states that the Depixtment's Navigable Water Program comments are, any encroachment into
Coeur d'Alene Lake waterward of 2,128 feet Avista Datum will require an encroachment permit
from the Idaho Department of Lands. In addition, community dock applications require final plat
approval from county building and planning department. Qxhibit PA-32, IDL Letter)
Noxious Weeds. Staff solicited comment &om the Kootenai County Noxious Weed Department. A
response was received on July 5,2006 and is in the record. (Exhibit PA-21)
Coeur d' Alene Tribe. Staff solicited comment from the Coeur d'Alene Tribe. A response was
received on June 21,2007 and is in the record. (Exhibit PA-26).

ran r r - u n w
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CCBR's. Accord'mg to the Narrative, KKD is the owner and managing member of the project and
will control design development and maintenance responsibility until such time it is turned over to a
Homeowner's Association, for maintenance of the roads and 'common areas or a management
organization for the goK-course operations. CC&R's have been drafted that outhne these
responsibilities, as well as the restrictionstbat will maintain the v i s d integrity of the project. The
Applicant will infom the County of any changes in 0 \ ~ e r s h i pof any components of the project and
insure the props doarmentation is in place. (Erhibit A-48, Rwised Namthre P a p 24) At this
point in time the Applicant has not submitted draft CC&R's for this development proposal. These
documents will be necessary at final PUD approval.

2.32

Sheriff's Department. Staff solicited a comment from the Kootenai County Sheriff's Department.
They responded with a letter dated March 21, 2007 stating that they have reviewed the plans
submitted for the proposed development. At that time, theit only concern dealt with having
emergency access routes from the north and south ends of the .development. (Exhibit PA-4,
SherifPs Department Letter) Subsequent requests for comments, due to changes in design, have
resulted in letters stating that they have addressed their concerns and have no further comments on
these cases. (Exhibits PA-9, Memo; PA-23,Letter)
Koatenai County EMS. A letter from Kootenai County EMS dated August 21, 2007, which
attached a prior response dated February 15, 2006 was submitted into evidence at the hearing
(Exhibit HE-1000). The letter dated August 21,2007 indicated that the proposed "shuttle service
trail" h m the Spa down to the water h n t , would need to be constructed of an all-weather driving
surface at least 20' wide with grades that would accommodate an emergency service provider, and
that the road should meet minimum fue district standards. The letter also referenced the previous
comments on the development ,which were attached, which indicated concerns resulting fiom the
increased traflic loading when considering already approved developments on the east side of the
Ikae, as well as concern related to emergency medical response time which was stated to be a
minimum of 20 minutes in good driving conditions.

2.34

Public Comments. At the writing of the StaffReport 83 public comments have been received by
the Building and Planning Department. There are 65 opposed, 16 in support, and 2 neutral.
(Exhibits P-11%through P-199, Public Comments)

III

APPLICABLE LEGAL STANDARDS

3 -01

Kootenai County Subdivision Ordinance No, 394.
This Ordinance outlines the application requirements and procedures, design standards, the factors to
be considered in deciding approval or deniat notice requirements, financial guarantee requirements
and requirements for establishing non-profit associations to maintain infrastructure and/or common
areas.

3 -02

Kootenai County Zoning OrdinanceNo. 393.
Chapter 15, Planned Unit ~evelo~ment;
Chapter 21, Amendments.
Chapter 15 includes the application requirements and procedure, the elements of a PUD Master Plan,
and the criterja for approving a PUD. The primary uses in a PUD must be in conformance with
those allowed in the underlymg zone. Other compatible uses may also be approved, providing they

will not adversely affect residential uses or create traffic congestion or hazards. The PUD must
provide roads, water, fire and sewage systems that are adequate and meet local and state staqdatds.
The uses intended for open space must be appropriate to the scale and character of the development,
must meet the needs of the PUD and must be planned in relation to any existing, nearby open space.
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Open space must be conveyed to an individual or organization responsible for maintenance. Prior to
recording the Final Development Plan, the Applicant must complete road, fireJ sewage and water
systems or provide a financial guarantee. The PUD must be in conformance with all other County
ordinances. After approval by the Board, the fmal development plan and restrictive covexiants must
be filed with the County Recorder. Requirements for notice and hearing procedures must be in
accordance with this Chapter, Chapter 21, and.idaho Code ($67-6509 and $67-651 I?).
With regard to notice and hearing procedures, Chapter 2 1 requires that the request be considered by
the hearing body, who may hold a public hearing. Their recommendation goes to the Board of
Commissioners, who must hold a public hearing prior to making a final decision. Notice must also
meet the iequirements of Idaho Code, or for large zone amendments, those given in the Ordinance.
1994 Kootenai County Comprehensive Plan, as amended.

3.03

The Comprehensive Plan establishes long range plans for growth, development, land use and
environmental protection in Kootenai County. The plan outlines goals, objectives and policies tbat
provide fundammtal decision making guidance for other County ordinances and for future
development. The Comprehensive Plan includes a Future Land Use Map that provides a general
outline of areas of suitable projected land uses, with approximately ?4mile wide transition areas
between designations.
3.04

Kmtenai County Road Naming and Addressing Ordinance No. 301.
This Ordinance specifies how roads are to be named, the procedures for naming new roads, and the
requirements for road signs.

3.05

'

Kootenai County Site Disturbance Ordinance No. 374 and Site 'Disturbance Plan Resuirements for
Hieh Risk Sites (adopted by Resolution No. 97-10)
Management of nmoff and control of erosion during constroction must be in compliance with this
Ordinance and the associated plan requirements. Plans must be prepared by a "design professional".
A Site Disturbance Permit must be obtained prior to tbe start of any excavation and a 150% financial
guarantee is required.

3.06

Kootenai County Ordinance No. 355.
This Ordinance establishes Hearing Examiners and a Planning and Zoning Commission, and outlines
procedures for the conduct of hearings.

3.07

Idaho Code 467-6509 and 567-6511 (notice and hearing procedures); 367-6519 and 967-6520,
Permit Process; $67-6521, Actions by M e c t e d Persons; 567-6535,Approval) Denial Requirements;
967-2343, Notice of Meetings.

Idaho Code 567-6511requires that notice and hearing procedures be in accordance with Iduho Code
567-6509, Idaho Code 967-6509 requires a public hearing before tbe Planning Commission. At
least 15 days prior to the hearing notice must be published in the newspaper and provided to all
political subdivisions providing services. A public service notice must also be made avaiIable to
other papers, and radio1 TV stations. If the Board holds a second public hearing, notice and hearing
procedures art the same, except the notice must include the recommendation of the Planning
Commission.

H&g

Examiner Report

PUD-057-07and S878P-07(Chateau de Loire)

Page 19 of 28

Idaho Code 867-6511 d s o requires a public hearing before the Planning Commission prior to
consideration by the Board. In addition to the notice procedures outlined in Idaho Code 867-6509,
notice must be mailed to property owners or purchases of record within the land being considered,
within 300 feet of the external boundaries of the land, and to any additional area that may be
impacted by the pmposal. Notice must also be posted on the premises not less than one week prior
the hearing.
Idaho Code 867-6519 and $676520 outline the permit process and the decision specifications. The
application must first go to the Planning Commission or Hearing Examher for their
recommendation. Recommendations and/or decisionsmust specify the ordinance and standards used
in evaluating the application, the reasons for the approval or denial, and if the decision is a denial,
the actions, if any, that the Applicant could take to obtain a pentiit.

Idaho Code 567-6521 defines an "affected person", states that an affected person may request a
hearing on any permit authorized under Chapter 65, outlines the actions the Board may take, and
provides for judicial review if requested within 28 days after a11remedies have been exhausted under
local ordinances.
Idaho Code 867-6535 requires that the approval or denial be in writing and be accompanied by a
reasoned statement that explains the criteria and standards considered relevant, tbe relevant contested
facts, and the rationale for the decision based on the factual information contained in the record,
applicable provisions of the Comprehensive P h ,relevant ordinances and laws.
Idaho Code 567-2343provides general requirements for meeting notices such as the Commissioner's
weekly deliberations.

Idaho Code $67-8003 establishing an orderly, consistent review process for evaluating whether a
decision results in a regulatory taking.

N

STAFFANALYSIS

It has been the responsibility of the Applicant to abide by the Ordinances of Kootenai County and ad.&-ess the
many issues that have arisen during the course of this process. On a project of this magnitude great care
must be taken to assure that the health, safety, and welfare of Kootenai County are not put at risk. Many
Agencies with the relevant expertise or jurisdiction have been contacted requesting their evaluation and
response. While their comments,conditions, requirements, and request are included in the case file arid have
been outlined in the body of this report, Staff wishes to present the following issues for the Hearings
Examiners consideration.
4.01

The Zoning designation for this proposal is Rural and Restricted Residential. Based on zoning
designations, the maximum potential number of residential lots for this site is approximately 1050
lots ('bverall" density of -1.816 dwelling unitdacre). Currently, there is a mixed pattern of
development in the area, including both sparsely developed ma1 areas as well as a large scale project
that shares many of the same athibates as the proposal. Xn this case, it should be noted that although
there are some project attributes that are often associated with urban types of amenitiesj the proposal
has reduced the maximum potential density to less than balf of the potentially allowable dwelling
units.

4.02

Although the Updated Traffic
Impact study was approved by the Idaho Department of Transportation
(ITD), tbere was no mention of construction trafXc and what its effect would be on Highway 97. In
efforts to mitigate the effects of.this development on Highway 97, KHD has agreed, in the Post
Mediation Agreement dated January 19,2007, that all construction t r a f ' h is to be NU at non-peak

Hearing Examiner Report

PUD-057-07and S-878P-07(Chateau de Loire)

Page 20 of 28

hours as determined by ITf). As of the time of this report, that agreement between the two parties
has not been received by the Kootenai County Building and Planning Department for public review
and consid&ation. (Exhibit S-90, Post Mediation Agreement)

Cz

There is an existing road that leads from the SpaICondo area to the waterfront. This road is to be
used for shuttle services only. There' is a concem over what level of improvements will be needed to
bring this road up to acceptable standards. Kootenai County Subdivision Ordinance Na.394, 10-3-1F-1 states that roads in major subdivisions shall meet the Highway Standarch for the Associated
Highway Districts, Kootenai County,Idaho. The mad is very steep with sharp switchback and
would not meet the Kootenai County Standards for private roads or driveways. The cuts needed to
make this rgad acceptable have the potential to be highly visible, not only to the surroyding land
owners, but to every one that drives along Interstate 90 on the opposite side of the lake.

In its ourrent condition it is Stafls opinion that emergency vehicles would fmd this road diEcult, if
not impossible, to successfilIly navigate .unless major improvements were made. Improvements to
this road should minimally meet fire codelemergencyresponder needs/requirements.
Based on review of the submitted materials, the proposal does not appear to clearly indicate to what
degree the shuttle road will be improved, or what if any specific improvements will occur along the
shoreline that would typically be provided in order to serve and support the proposed community
dock. GeneralIy speaking,shoreline development related improvements necessary for access and/or
support facilities or structures are considered significant issues of concern. Since the plan currently
appears to exclude detailed information for this area, any future development proposal(s) within this
area will require a determination by the County as to whether or not: A) it is consistent with the
approved PUD; or B) if found to not be consistent, whether or not the proposal is
or Major PUD amendment

The East Side Fie Protection District (ESFPD)has requested that the County require the Applicant
to abide by the items listed in the August 16,2007 memo (Exhibit PA-31). It is the Staffs opinion
that although this is an issue that needs to be dealt with between ESFPD and the Applicant, the
Hearing Examiner may consider makiig this agreement a condition of preliminary approval. If so,
Staff would respectfuily request that a stipulation be included that any monitoring necessary,
including but not limited to the "lots sold", be the responsibility of ESFPD and the applicant.
4.06

One more area of concern is the proposed agqhitheatre. Very little information is given regarding
the scope of this structure. What is the capacity of the amphitheatre? W
ill this be a public or private
use? Will there be parking available for everyone? What will be the hours of operation? The
structure is located on the eastern edge of the property. The plan shows that the structure is oriented
to project the sound eastward and away from development. The Applicants list special events,
-seminars,and educational programs for what the amphitheatre will be uied for. Amphitheatres are
commonly used for musical performances. Some of these performances could 'be very loud. If this
is the case then the noise level could become a concern to the property owners to the east St&
believes that there is not enough information provided to address and/or mitigate these issues.

5.01

Natural Resources-land,

GOAL 1:
GOAL 2:

air, water, vegetation, wildlife

Maintain and improve air quality.
Mamtain the existing high quality of ground waters in Kootenai County.

9
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Ensure that demand of groundwater resources does not exceed sustainable yield.
Preserve, protecg and enhance the water quality and quantity of lakes, streams,
rivers and wetlands in Kootenai County.
Encourage the preservation, protection, .and enhancement'ofnative vegetation.
Encourage the preservation, protection, and enhancement o f fish and wildlife

habitats.
Additfonal development ofthe site beyond its m n t we wiN reqzrire provision of water and sewer,
and the appljcant has proposed the creation of a public water and sewer collection and treatment
services; the developer will be repired to secure necessary permits and approvals Qom DEQ for
those services, prior to any jinal plat approval. Any development on the site will be subject to the
Kootenai County Site Disturbance Ordinonce, which is intended to minimize stormwater and erosion
impacts. The applicant has idenhped approxximtately 26 acres ojlederolly regulated wetlands on
site, 20% of which will be impacted by the development, though the applicant is proposing
construction of replacement wetlands to miiigate that impact.

The applicant has proposed more than 50% of the site will remain in open space (19% excluding the
golf course), and has indicated an intent to maintain native vegetation to the extent practical,
however, spec$c details relared to preservation of native vegetation and wild1ife habitats will need
to be accomplished through conditions placed on the development, \with additional review required
at the time of dtvelopment.
5.02

Hazardous Areas

GOAL 7:
GOAL 8:

-.

Prevent or limit development activity in hazardous areas.
Recognize the heavy metals contamination problem in the Coeur d'Alene River

Basin.
An estimated 75% ofthe gross square footage of development on the site is proposed to occur on
areas of stmp slopes, with a significantporiion proposed to occur on slopes well in excess of 15%.
Specific .developmen&
footprints on steep slopes will need to be identified in order to minimize
impacts to the Wen! pracficd and additional geotechnical wiil be necessary for any development
occurring on slopes in excess of 15%. The project is not Zocated within the Coeur d'Alene RIver
Basin.
5.03

Private Property Rights, Land Use
GOAL 9:

Develop land use regul-tiona that protect property rights, maintain quality of life,
provide adequate land for development, buffer non-compatible land uses land uses;
and protect the environment.

The Koorenai County Zoning Ordinance provides reguidons intended to protecf property rights,
protect n a t r d resources, and -bufm non-compatible uses. While the provisions for Planned Unir
Developments within the Kootenai County Zoning Ordinonce allow for some additionalfre.ribiIities
jiom the standards o j fhe underlying zone, and provide specificallyfor mixed we developments thaf
otherwise would not be allowed within the underlying zones, approval of a PVD requires an express
finding that the development is compatible with surrounding homes, businesses. and neighborhoods,
with such afinding addressing the intent of this goal..

.
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Population
GOAL 10:

Guide population growth to allow for inevitable~eqansionwithout sacrificing the
environment or the quality of life which current@ characterizes Kootenai County.

Popadation growth may reasonabZy b i expected as a result ofthe proposedplmned mil developntent
which would enable development of up to 500 additional residential units. Environmental concerns
would need to be mitigated through conditions that may be placed on the planned unit dewlopnrerrl
and subdivision; in order to meet the, standard of approval for the planned unit development
requiring an eqress finding that the development is in the best interest of the public, the applicant
must demonstrate that the development will not negatively impact the quality of life in the
surrounding community.

5.05

Housing
GOAL 11:

Provide safe, adequate, and affordable housing for people of all income levels.

All construction within Kootenai C o u n is
~ subject to the standards of construction established in the
Internationnl Building Code to assure the safeety of all building construction. Kootenai County
presently h no afordable housing plan but does allow manufactured homes in all areas where
similar residential rypes are alIowed. Zheproposd, aspresenfed, does not addre= this goal.

-

5.06

Economic Development
GOAL 12:

GOAL 13:

Promote a diversified, safe, and stable economic base m an environmentally
responsible manner.
Maintain viable agriculture, forestry, and minillg land uses.

The propmed PUD would allow generally for .the development of a golf course, along with
residennnnaldevelopment , and small appurtenant commercial uses, with potential development
contributing to the creation of constructionjobs which bolster the economic bare for the region, as
well as service industryjobs, which tend to be lowerpaying, bat whichprovide un f n t w of consumer
dollars into the area Zoning pwformonce stmdards and design review are intended to assure that
development occurs in an errvironmentaIbresponsible manner.
5.07

Transportation

GOAL 14:
GOAL 15:

Provide for the efficient, safe, and cost-effective movement of people and gobds.
Assist in the operation and orderly expansion of the Coeur d'Alene Airport.

f i e property is located on Highwqv 97, south of WolfLodge. The appIiccant has completed a @&c
study updated in Mrch of 2007 in support of tlze qpplication. f i e applicant's trufic stu&
indicates that the voltrme-to-capaciy ratio on this roodwqy section will exceed 85%, as bared upon
ideal1ifed driving conditions and without considering conshrction and woriybrce traflc, and the
excessive slope of Beauty B q Hill, thus indicating capacify impacts that w e e supported by
comments received porn Eastside Highway District, emergency service providers, and public
testimo?gt

me Comity's subdivision ordinance addresses the intent of this goal in its requiredfindings for
preliminary subdjvision approval, with @@c impacts andpotential access issues are required to be
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addressed and mitigated m order to meet the standards and findings required for subdivision
approval- Until the completion of the W O sludy of SET 97. which is m e n t & mdowtp, the
involved transportation entities are unable to identii capacity improvements and &an;rportation
system mitigations that will mitigate capacity impacts lo SH 97 resuitingfiom this development.

Theproperty is not in the general vicinity of the C o w dylene Airport.
Public Services and Utilities

5.08

GOAL 16:
GOAL 17:
GOAL 18:
GOAL 19:
GOAL 20:

GOAT-,21:

All jurisdictions providing services to the subject propem have been given the opportunity to
respond and comment. aecific concerns have been raised byfire and emergency service providers
about the adequacy of senices in this area to support a 500 home development md related
commercial zrses, pavtictlImZy in light of the capaciiy lirnitaiionr of SH 97. The applicant has
proposed providing a nav fire stationfor Xustside Fire District, to be constructed when 50% of the
units have been sold, however, no mitigations have been proposed ro address the additional
equipment and staflng needs created by the resulting 30% increase in residential units served by the
Fire Disbict if this development is apptoved Kootenoi County EUS has also expressed concern
regarding response time to this wea and the adequacy of their current delivery system provide the
required additional service that will result fiom this development.. me applicant has identified a
possible heliport that could address emergmcy evacuation in the went of extreme medic&
potential mitigaZ5o~n
in this area were ulro
ntly in public testimony.
requiring an express finding that services and facilities nec
feasible, available, and adequate.

'

'

5 -09

Provide efficient, convenient, and effective government services.
Ensure efficient and effective police, fue, and emergency services.
Assist in the efficient and orderly expansion and improvement of public utilities and
services.
Ensure availability and affordability of energy-related services while protecting the
environment.
Protect water quality to ensure adequate quantity and quality of drinking water to
meet the current and future needs in the County.
Provide environmentally so& efficient, and cost-effectivemanagement ofwastes.

Water and sewage collection & treatment systems will be reviewed as part of any subsequent
subdivision proposals and will require approval by, Panhandle Health District, and the Depament
of Emironmentd Qualip. The applicant is required to provide refise disposal service, and
additional recommendations have been provided by Kootenai County Solid Waste in order to
address solid wuste management.
Education

GOAL 22:

Provide for school representatives to participate in the community planning.

There will be some impact from the development on the Coeur d'Aiene School District, who was
given an opportunity to respond to the application.
5.10

Recreation and Special Sites
GOAL 23:

Develop quality County parks, greenbelts, and recreation facilities to meet the

Henring m

e

r Report
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GOAL 25:
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diverse needs of a growing population.
Secure waterfront and near-shore areas for beneficial public uses and enhance pubic
enjoyment of a growing population.
Encourage the preservattion, protection, and enhancement of areas ?hat are
historically and cultura1ly significant.

Y7ie resort concept is not intended for public .recreational use, ond proposal does not warrant
development of additional c m i y pmh or greenbelts, and while ndjacent to the waterfrnt, the
subject properly is m private ownership fie Coovr d'A1ene %be has idenhjied the slte to be
~~~Iturally
d archaeoIogica7ly significant,-as a mitig~tion,the applicant has agreed to allow the
Tribe to be present during all excavation activities ro ensure that any unearthed archaeoIogical
resotaces are handled qppriately.
5 -11

Community Design
GOAL26:.

Foster growth in a manner which does not compromise the visual qualities of
Kootenai County.

GOAL 27:

Preserve, protect, and enhance natural landmarks and areas of scenic beauty, such as
waterways and unique landscapes.

T%e applicant appeats to have attempted to minimize the visual impact ofthe development as viewed
porn the lake, though its design. It appears that the applicant is proposing to rnaintuin some ofthe
natural vegetation throughout the project in open space not designated for the golf course, and
throughpresmation ofthe &droIog'c protection zones. Additional detail will need to be addressed
regmding landscaping through the construction review process.
5.12

Future Land Use Plan
Kootenai County Comprehensive Plan Future Land Use Plan identifies the subjet prgperty as
Timber and within the Surface Water Overlay Designation. The Timber designation is to preserve
and protect existing productive timber areas. Timber areas are defined as areas where primary use it
timber production and dwellings as incidental. The S u d c e Water Overlay requires that special
consideration be taken in residential areas. The northwestern most portion of this site is designated
Rural. The purpose of this designation is to provide a "country like" setting for residences with
agriculturaI, timber, or open space environments, and to prevent the frnaacial burden of providing
infrastructure where is would be least beneficial.

l%e current zoning the subject of property appears to be inconsisrent with thefuture land use map .
"g
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CONCLUSIONS OF LAW AND FJND

6.0 1

The development, as propose
ith the gods, policies and firhue land h i e map of
the Kootenai Coung Comprefk,ve+km-mdkhed
in Section 5 of t h i s report.
proposed development appears to be inconsistent with the future land use map and Go
and 17 of the Comprehensive Plan.

m m

I
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The evelopment, as proposed, is not consistent with the intent and purpose
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County Code, as it does not appear to promote the heaIth, safety, and general welfare of Kootenai
County, and does not appear to meet the standards of orderly growth and dcvclopment in Kootenei
County. Therefore, the amenities, desijp, and benefits of the PUD,as proposed, do not juStrB any
requested deviation fmm the normal requirements of tb3 Title. Development of the PUD, as
proposed, is not in the best interest of the public.

6.03

The application and design do nol meet the requirements of Title 9;Chapter 15 of Kootenai County
Code, other applicable sections of this Title, other County ordinances, and the requirements of other
agencies. The applicant has not met all the requirements related to Hydrologic Protection Zones as
detailed in Kootenai County Code, 59-IS-7(C)(2) and does not appear to have proposed a design that
is compatible with the natural characteristics of the area

6.04

The plan and supplemental pages does meet the requirements of Table 2-1 of the Subdivision
Ordinance and Table 15-1 of the Zoning Ordinance.

6.05

The proposed structures and uses within the PUD are compatible with one another.

6.06

The proposed development, as proposed, t not compatible with sumomding homes, businesses and
neighborhoods, and with the natural characteristics of the area.
Specifically, the proposed
development results in an overall higher density of development than is consistent with smo~nding
land use, constmints presented by natural features on the site, and available transportation
infrastructure and emergency services. Insufficient information was provided by the applicant (as
might otherwise have been provided in a conditional use permit application) to make a determination
regarding the compatibility of the amphitheatre or the temporary rock crushing operation. The
development, as proposed, appears to be incompatible with the natural features of the site.
Approximately 26 acres, representing 4% of the site is identified as jurjsdictional wetlands, which
are required to be coxitained within a Hydrologic Protection Area as per Kootenai County Code 9915-7(C)(2). With more than 50% of ?he site proposed to be in open space, development on the
subject site will, nonetheless, impact over 6 acres of wetlands (roughly 20% of all wetlands
identified), proposed to be mitigated througb construction of replacement wetlands. Further, with a
significant portion of the development proposed to be constructed on slopes of 15 to 35%, and with
the gentler topography on the site proposed for golf course use, the design of the development does
not appear to be compatible with the natural characteristicsof the site.
Services and facilities necessary to serve the development are not feasible, available and adequate.
Specifically, the transportation i&astrube and emergency services are not adequate in this area to
serve a development of this size. As based upon the applicant's own traffic study, the volume-tocapacity ratio on SH 97 will exceed 85Y0,as based upon idealized driving conditions and without
consideration of construction and workforce traffic, and the excessive slope of Beauty Bay Hill, thus
indicating capacity impacts that were also identified by comments received from Eastside Highway
District, emergency service providers, and public testimony. Mitigation proposed by the applicant
fiils to address the issue of capacity. As based upon comments from fire and emergency service
providers and thequblic, emergency services in this area are inadequate to support an additional 500
residential units and related commercial uses, particularly in light of the c a p a c i limitations of SH
97, and proposed mitigations will not completely address the issue.

6.07

The application contains inadequate information to determine if the proposed roads,sidewalks, trails,
and parking facilities within the development do establish or adequately contribute to a
transportation system for vehicles, bicycles, and pedestrians that is safe, convenient, efficient, and

that m i n i m i tr&c

congestion.
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The proposed subdivision does have adequate open space for recreation, wildlife, agriculture, or

6.08

timber production.

6.09

i b e design docs not adequately address site conslraints or hazards. Specifically, a significant
portion of the construction on the site is proposed in areas with slopes of between 15 and 35%.
Approximately 20% of jurisdictional wetlands on the site will be impacted and will require
replacement wetlands.

6.10

The proposal b not antrcrpatedto resultin-significant-degradationo f ~ o l -l n water
d quality
---..as detennmed by DEQ.

6.1 1

Public notice and the processing of the application has met the requirements set forth in this Title,
County adopted hearing procedures, and Idaho Code $67-6512.

MT

HEARING EXAIMTNER RECOMMENDATlON

--

----.---_

_ __

Based upon the Findings of Fact and Conclusions of Law set forth in this document, the Kootenai County
Hearing Examiner hereby recommends that Case No. PUD-57-07 and S-878P-07,a request by Kirk Hughes
and Associates, be
.s.L---DElUED.

..

Xn order for this application to meet the standards of approval for a Planned Unit Development, as set forth in
Chapter 15 of Kootenai County Zoning Ordinance No. 393, and a Subdivision, as set forth in Rootenai
County Ordinance No. 394, it is recommended that the following items be incorporated into 'anysubsequent
application:
1. Upon completion of the SH-97 Study (cuisently underway), specific capacity and safety
improvements will need to be identified that will mitigate impacts on SH-97 resulting from this
development. The developer shall be required to enter into an agreement with ITD and Bastside
Highway Distriti to construct those mitigations and/or financially participate in the co11struction of
those mitigations, as determined based upon by the developer's proportional contribution to capacity
issues and/or
requirements, and as may be agteed to by ITD, and the East Side Highway
District, h d with concurrence of KMPO.

safe6

2. Prior to any subsequent application, the Applicant shall demonstrate fblfdlment of all conditions
contained within the Post- Mediation Agreement (Fabibit S-%I), including but not limited to a
provision of an executed financial participation agreement with KMPO in support of their S B 7
study currently underway, and provision of an executed agreement with ITD regarding construction
traffic, which shall define tbe terms, including but limited to days and hours of permitted operation
of construction vehicles on SH-97,enforcement, penalties, and financial security as may be required
by ITD.
3. The Applicant shall submit a revised design that minimizes development on slopes in excess of 15%.
The Applicant testified that the proposed building footprints included on the plan where intended to

provide a very preliminary conceptual layout, and would be refmed, subject to a more detailed site
analysis prior to the iinal plat development, in order to minimize storm water, erosion control, and
site disturbance impacts. Any subsequent applications shall identify specific building envelopes for
any building lots with an average slope in excess of 15%, so as to minimize the impacts of
construction, with all building envelopes setback at least 20 feet from the crest of the slope.

.h.
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4. The applicant shall submit a rewised design (hat minimizes the impacts to wetlands, which are
required to be located in hydrologic protection zones, and reduces the amount of replacement
wetlands to the maximum extent practicable.
5. The applicant shall provide submittals identifying hydrologic protection areas, consisteat with the
requirements established h $9-15-7(C)(2) of Kootenai County Ordinance N0.393. Notably, a 45
foot hydrologic protection zone is required along the Jake Eront, as measured from the high water
mark. The watercourse channel south of SH97 must meet the 30 foot hydrologic protection area
requirement through its entire length. In addition, as based upon recommendations contained in the
applicant's Wetland Impact Analysis (Exbibit A-2% and consistent with the requirements of $9-157(C)(2) , which bases the Hydrologic Protection Area on the Wetlands Impact Ahnlysis, all
preserved and/or re-constructed wetlands shdl reflect a minimum Hydrologic Protection Zone of 25
feet, with said to be reflected on the PUD plan.

0

.

The "shuttle road" shall be redesigned to meet ESHD standards (or emergency access standards, at a

minimum, if ESHD grants a Section 500 variance), as per Kootenai County Code $10-3-1@)(1).
The applicant will need to provide an erosion control plan to demonstrate that the design can feasibly
meet Kootenai County Site Disturbance Ordinance No. 374. Further, due to the cuts required to
meet this c o n ~ c t i mstandard, the applicant shall also provide a detailed landscaping plan to
dress visual mitigation, in accordance with Kootenai County Code $9-15-7(C)(l).
7. Due to visual impacts to the Scenic Byway designation for SB7, emergency service concerns,
highway safety concerns, and concerns regarding the compatiiility of an overpass with the character
of the community, any subsequent application shall include plans for an underpass to be constructed
during the first phase of development to address the development's traffic needs across SH97, and
shall include more detailed infomation regarding location, conceptual design, impacts, and impact
mitigation for that underpass, with review and approval of the conceptual design by Eastside
=&way and XTD as the approving agencies for such right-of-way encroachments.

Should the applicant adequately address the above listed requirements in subsequent submissions, the
following are additional recommended conditions of any subsequent approvals:

RECOMMENDED CONDIY7ONS OFAPPROVAL
7.01

The specific terms and conditions placed on this approval shall run with the land and remain valid
upon a change of ownership, or until the approval expires. The Applicant, or future assigns having
an interest in the subject property, shall fully comply with the conditions placed on this approval.
This approval is based on the information presented in the project application, plans and testimony
provided as part of the request, and the approval is limited to that request.

7.02

The Applicant shall meet the requirements of Chapter 15 of the Zoning Ordinance with regard to
submittingthe required information for the final development plan. These items include, but are not
limited to, information on the form of ownership and maintenance of common open space, and k a l
association by-laws, covenants, conditions and restrictions for the development.

7.03

The proposed temporary rock crushing operation use shall only be allowed subject to a conditional
use permit application, review, .md approval in accordance with Kootenai County Code 59-23 and
59-24-24.

7.04

The proposed amphitheatre use shall only be allowed subject to a conditional use permit application,
review, and approval in accordancewith Kootenai County Code 59-23 and $9-24-32.

Wearing Examiner Report
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Any proposed ohauges to the associational by-laws, covenants, conditions and r&ctions mlating to
the maintenance of tho roads, stomwater systems, and water shall require the approval of the
Building and Planning Director and shall be recorded with the Kootenai County Recorder's Office.

7.04

After approval and signature by the Board of County Commissioners, the final PUD Plan shall be
recorded either as a supplementary page to the first final plaf or as a miscellaneous document.

7.05

All amendments to the PUD or subsequent applications for' subdivision applicatiom shall be
governed by the ordiaanc@s)in effect at the tirne of the application

7.06

A Conditional Use Pennit shall be applied for and approved prior to the placement of any
recreational lighting. Any outdoor lighting proposed, including streetlights, shall be delineated in a
lighting plan and approved by the Building & Planning Director prior to placement and use.

7.07

Signage within the PUD and any monument signs at the enirances of the PUD shdl comply with
Zoning Ordinance, Section 9-19-6, entitled "Signs".

7.08

The Applicant shall comply with the recommendations of the Preliminary Geotechnical Report
submitted as Exhibit A-19, and any subsequent recommendations regarding stormwater
manageme* erosion control, and construction practices on steep slopes as may be identified in the
fmd geotechnical report, and subsequent geotechnical evaluations as shall be required for speci6c
development activities on slopes greater than 15%.

7.09

Based upon the identification of the site by the Coeur d'Alene Tribe as an archaeologically
significantsite, and the applicant's testimony that they will allow Tribal oversight of all excavation
activities chxing construction as a means to mitigate those concerns, the applicant shall be required to
allow the Tribe the right to observe all excavation on site during construction (reference Fahibit PA26).

7.10

The Applicant shall comply with the requirements of East Side Fire Disbict, as outlined in their letter
Exhibit PA-31), or as may be revised by the District to reflect subsequently revised plans.

7.1 I

The Applicant shall comply with the requirements of East Side Highway Districk as outlined in their
letters Exhibits PA-31,& HE-1001,or as may be revised by the District to reflect subsequently
revised plans.

7.12

The Applicant shall comply the recommendations contained in the letter from Kootenai County Solid
Waste (Exhibit PA-7).

7.13

The Applicant shall comply with the requirements of IDL, as outlined in their fetter Exhibit PA-32,
or as may be revised by thi District to reflect subsequently revised plans.

Submitted By:

4111 103
Lisa D. Key,Hearing E d e r
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P R O C E E D I N G S T A K E N O N D e c e m b e r 6 , 2007 A T 1 0 : O O A . M .

B Y CHARIMAN CURRIE:

W e l c o m e , it i s D e c e m b e r 6 t h , 2 0 0 7 .

I t is t e n o ' t h r e e i n the m o r n i n g .

Board of County

C o m m i s s i o n e r s ' meeting for Planning and Zoning issues.
Present is Commissioner Tondee, Commissioner P i a z z a ,

Commissioner Currie,

W o u l d y o u p l e a s e stand a n d j o i n me for

the pledge of allegiance?
INDIVIDUALS IN ATTENDANCE:

I pledge allegiance to the f l a g

o f t h e United S t a t e s o f A m e r i c a .

And t o the republic, for which

i t stands, o n e n a t i o n , u n d e r G o d , i n d i v i s i b l e , w i t h l i b e r t y a n d

justice for all.

B Y CHAIRMAN C U R R I E : Do we h a v e any public uh conflicts of
interest?

B Y COMMISSIONER TONDEE: I have none,

BY COMMISSIONER PIAZZA. (Inaudible)
B Y CHAIRMAN C U R R I E : And neither do I . Before we get

s t a r t e d , t h e y p r o b a b l y a r e n o t h e r e , but I w a n t to thank the
A s s e s s o r ' s Office had their Christmas party here this morning
and u h uh Drivers License did

the d e c o r a t i o n s a n d s o 1 a s k e d

them to l e a v e t h e m u p . If you (inaudible) and s a y thank y o u to
them. U h , we a r e m o v i n g the a g e n d a a r o u n d a little bit. Uh
b e c a u s e we d e f i n i t e l y h a v e a v e r y f u l l a g e n d a . Uh b u t u h there

are n u m b e r o f t h i n g s o n h e r e that' a r e u h g o i n g

t o t a k e a little

w h i l e a n d s o we a r e g o i n g to j u s t s t i c k w i t h t h e a g e n d a a s i t
stands.

..-
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BY CHAIRMAN CURRIE: Next item Case Number S-878P-07and
PUD-057-07, Chateau de Loire, a r e q u e s t b y Kirk-Hughes
Development, LLC to create 500 unit PUD slash subdivision on
approximately 578 acres in the restricted restricted residential
r u r a l zone.

J a y , uh, Mr. Lockhart, s o r r y , you are h a n d l i n g t h a t

for the County.
B Y J A Y LOCKHART: Yes I am. For t h e r e c o r d J a y L o c k h a r t

Kootenai C o u n t y B u i l d i n g and Planning. A s was s t a t e d the
Applicant is seeking a PUD and preliminary subdivision
approval. I w i l l give a brief history. Uh, the Hearing E x a m i n e r
heard this case on August 29, 2007 a n d gave a recommendation

o f denial. Per the p o s t mediation agreement, uh, a h e a r i n g i n
f r o n t o f t h e B o a r d w a s s c h e d u l e d a n d h e l d on N o v e m b e r 1 8 ,
2007 and at that hearing, uh, a site visit was requested.

We

d i d v i s i t the s i t e l a s t T u e s d a y , December 4 t h and u h , 1 do k n o w
you have received a lot of information the night o f the h e a r i n g ,
b u t w e w i l l h a v e t i m e t o g o o v e r i t uh. W i t h t h a t h a v i n g b e e n
said, 1 will stand for any questions that you have.

BY CHAIRMAN CURRIE: Any questions f o r Mr. L o c k h a r t ? I s
t h a t no t o the q u e s t i o n s ?

BY COMMISSIONER TONDEE: Yes. Okay.
B Y UKNOWN: Is the h e a r i n g s t i l l o p e n ?

B Y CHAIRMAN CURRIE; Yes i t is s t i l l open.

Mr. Piazza?

B Y COMMISSIONER P I A Z Z A : Is the r e c o r d s t i l l o p e n ?
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NO. 384

1

B Y JAY L O C K H A R T : T h e r e c o r d i s s t i l l o p e n a s f a r a s I k n o w ,

2

yes.

3

B Y COMMlSSlONER TONDEE: A s it p e r t a i n s to t h e s i t e visit.

4

B Y COMMISSIONER PIAZZA: As it pertains t o the site v i s i t ?

5

BY COMMISSIONER TONDEE:

6

B Y CHAIRMAN CURRIE:

'1

BY JOHN CAFFERTY: Uh, h u h ?

I think.

Mr. Cafferty?

B Y CHAIRMAN CURRIE: As i t pertains to the site v i s i t ?
BY J O H N C A F F E R T Y : W h a t ?
B Y CHAIRMAN C U R R I E : The hearing i s o p e n a s i t pertains to
t h e site visit?

BY JOHN CAFFERTY: Assuming that i s how you kept it open I
w a s n o t a t t h e e a r l i e r h e a r i n g . Urn, s o n o r m a l l y w h e n y o u

continued a hearing for the limited purpose of a site visit
(inaudible) deliberations.

B Y CHAIRMAN CURRIE: I u n d e r s t a n d .

Uh, w e a r e limited to

s i t e , if t h e r e are a n y questions in r e f e r e n c e to t h e site v i s i t .

Okay. Good.

BY COMMISSIONER TONDEE:

I n e e d clarification and I d o n o t

k n o w if it n e e d s t o c o m e f r o m t h e A p p l i c a n t o r S t a f f , i f i t i s

21

a l r e a d y i n testimony and i s t h i s the a p p r o p r i a t e t i m e to do

22

that?

23

BY CHAIRMAN CURRIE:

24

question?

Mr. Cafferty, did you hear the

D04
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B Y JOHN C A F F E R T Y : Y o u a r e looking for some clarification

for pertaining to a n i s s u e that c a m e u p during the s i t e v i s i t ?
BY COMMISSIONER TONDEE: Yes

BY J O H N C A F F E R T Y : S o , i f y o u h a v e t h e r e c o r d o p e n s o w h i c h
y o u d o , a s I understand i t , that t h i s would b e the appropriate
time.

B Y C O M M I S S I O N E R T O N D E E : T h e r o a d d o w n t o w a r d s the b o a t
ramp.

B Y JAY LOCKHART: Y e s .
B Y COMMISSIONER TONDEE:

A t the site visit there w a s , we

w e r e n o t a b l e t o go d o w n t h a t .

B Y JAY L O C K H A R T : C o r r e c t .
B Y C O M M I S S I O N E R TONDEE: And part of the w a t e r running
o f f i t r i g h t n o w a n d t h e r o a d d i d n o t l o o k in v e r y g o o d s h a p e .
So 1 just w a n t clarification o n ' t h e testimony from the A p p l i c a n t
o r e i t h e r o n e . I s the r o a d g o i n g t o b e b r o u g h t u p t o a l e s s t h a n

I t h i n k i t i s ten o r t w e l v e degree?
B Y J A Y L O C K H A R T : T w e l v e p e r c e n t s l o p e . P e r the f i r e
d i s t r i c t ' s request it w i l l b e b r o u g h t u p t o t h e i r s t a n d a r d s .
(Inaudible)

BY COMMISSIONER TONDEE: And those 1 2 percents is the
fire districts or is it highway districts?
BY JAY L O C K H A R T : Highway districts u h , would recommend the
s a m e thing t o be brought up to w h a t our standards o f 1 2

percent (inaudible).
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Which w a s testified that was

going to be d o n e . I s that c o r r e c t ?

BY JAY LOCKHART:

I a m sorry. T h a t is w a s , uh, it w a s agreed

upon a t the hearing that they would m e e t the fire districts
standards.

B Y CHAIRMAN C U R R I E : N o w , uh, going off o f u h
Commissioner T o n d e e ' s question, u h , this particular r o a d , is
this a shovel road?
B Y J A Y LOCKHART:

Y e s it i s .

B Y C H A I R M A N C U R R I E : If it is not, u h , will it meet t h e same,
w i l l i t h a v e to meet t h e s a m e r e q u i r e m e n t s a s t h e o t h e r r o a d s ?
12

BY

13

the requirements o f our road standards, y e s .

JAY LOCKHART:

I t is o f s t a f f ' s o p i n i o n t h a t i t s h o u l d m e e t

BY CHAIRMAN CURRIE: Any other questions of Mr. Lockhart?

By

UKNOWN: Inaudible

B Y C H A I R M A N CURRIE: T h a n k you M r . Lockhart.

B Y J A Y LOCKMART:
BY

Thank y o u .

C H A I R M A N CURRIE: I e n t e r t a i n a m o t i o n to

close the public

hearing.

B Y C O M M I S S I O N E R TONDEE:

1 w o u l d m o v e on c a s e n u m b e r S-

878P-07 a n d P U D - 0 5 7 - 0 7 that w e c l o s e the public hearing.

B Y C O M M I S S I O N E R PIAZZA: I ' l l s e c o n d t h a t m o t i o n .
BY MOLLY FRICANO:

Commissioner Tondee.

BY COMMISSIONER TONDEE: Aye.

B Y MOLLY

FRICANO:

Commissioner Piazza.
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B Y COMMISSIONER PIAZZA: Aye.

B Y MOLLY FRICANO:

Chairman Currie.

B Y C H A I R M A N C U R R I E : Y e s . I a s s u m e t h a t you w a n t o p e n
deliberations. Okay, it is about time. Gentleman (inaudible).

B Y COMMISSIONER TONDEE:

1 c a n s t a r t . Urn, w h i l e o n t h e

s i t e v i s i t , i t i s very i m p o r t a n t t o m e u h t o l o o k i n g a t p r o p e r t y
a n d h o w it f i t s i n w i t h t h e c o m m u n i t y , u h , t h e n e i g h b o r h o o d .
H a v i n g the open fields there I think that i t kind o f tends lends

i t s e l f t o d e v e l o p m e n t . Urn, t h i s i s a l o t o f d e v e l o p m e n t . U h , b u t
I think i t is a project that kind o f tries to keep the the, kind of
hides it with making i t stay into the the hillside with some o f

the development. I am k i n d o f i n favor o f a l i t t l e bit of t h a t type
o f design. Uh, i t i s a l i t t l e b i t l a r g e r . I d o n o t t h i n k i t f i t s t h e

a r e a too well. B u t I think i t is, I guess I a m a l i t t l e
contradicting there. I t i t would be a very n i c e d e v e l o p m e n t , but

I d o n o t t h i n k t h i s i s t h e r i g h t p l a c e f o r i t . Urn, I h a v e a l o t o f
b i g c o n c e r n s a b o u t t h e r o a d g o i n g d o w n t o t h e b o a t house. U h ,
t h e overpass, the mitigation to the wetlands, the

uh

storm

water run off. When we went on our site visit there was and w e
o n l y h a d , it was a snow d a y a n d it m e l t e d , so i t w a s a r e a l l y

good time to g o see see the water r u n n i n g o f f that site a n d

t h e r e was a l o t of w a t e r r u n n i n g o f f t h a t s i t e into u h , d i f f e r e n t
p l a c e s into the lake.

Urn, s o t h a t c o n c e r n s m e a l i t t l e b i t a n d

t h e a m o u n t of water t h a t is i n , t a k e n o u t o f t h e l a k e t o s u p p o r t
this. I have I have a few concerns with it but uh I think there is
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u h , a l o t o f t h e m c o u l d b e a d d r e s s e d w i t h i n t h e urn m o v i n g

forward going through the processes and h e a r i n g a n d stuff that

need t o go forward w i t h t h i s . The t r a f f i c we w e got t e s t i m o n y
that I really have a hard time believing.

Uh, there are and I I

could be corrected a little bit but there are is i t seven h u n d r e d

homes out there now or i s it one thousand, I do not remember
exactly. F i f t e e n h u n d r e d h o m e s o u t t h e r e r i g h t n o w t h a t
generate six hundred t r i p s a day. I s t h a t , h e l p me w i t h the

m a t h . The point is t h a t they a r e a d d i n g another f o u r h u n d r e d
f i f t y homes a n d it's g o i n g t o g e n e r a t e nine t h o u s a n d t r i p s a

day. I have a problem with that.

I do not think that is accurate.

U m so I don't, that i s w h y I h a v e a h a r d time b e l i e v i n g t h a t
s t u d y , urn, w i t h t h e a m o u n t o f t r a f f i c t h a t i s g o i n g t o b e g o i n g
t h r o u g h t h e r e . U h , w i t h t h e o v e r p a s s a n d a n d c o m m e n t s from
the A p p l i c a n t s a y i n g t h a t t h e y are g o i n g t o m a k e that a r e a s t a y
with the country side and make i s look pleasing and n i c e a n d

g o t h r o u g h , I t h i n k it i s a p p r o p r i a t e i f t h a t i s w h a t , I am n o t a s
concerned with the traffic on 97as t h e report or the history or

the study says from having nine thousand trips per day- I guess
I c a n n o t f a t h o m how f o u r h u n d r e d ' m o r e w o u l d g e n e r a t e t h a t

m a n y m o r e t r i p s s o , urn. A n d , t h i s i s , I m e a n , a s y o u c a n t e l l

22

w i t h t h e books w e h a v e t h i s i s a v e r y c o m p l e x c o m p l e x i s s u e

23

a n d for the people out there this i s a very emotional issue. U h ,

24

1 g u e s s t h a t i s i t f o r r i g h t n o w . I a m s u r e t h e r e w i l l b e more

25

but.
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B Y CHAIRMAN C U R R I E : Uh, I w i l l get r i g h t t o the p o i n t , I am
g o i n g t o agree with t h e H e a r i n g E x a m i n e r . I a g r e e fully with u h
her comments. Uh, I h a v e m a j o r c o n c e r n s with Highway 97. U h

u h a n d what happens to 97 i n t h e future. Right now there i s u h
(inaudible) that approximately if everybody f r o m the east side
of the lake came in today and w a n t e d a b u i l d i n g permit we

w o u l d have t o issue i n the n e i g h b o r h o o d o f f o u r t h o u s a n d
building permits. And that road just can't handle it. So, what do

we t e l l t h o s e p e o p l e d o w n t h e l i n e u h w h e n t h e t h e r o a d d o e s
not handle it that c o u l d have g o t t e n a b u i l d i n g a permit today.

Uh, d u r i n g t h e p u b l i c hearing, I k n o w t h a t e v e r y t h i n g i n these
b o o k s t a l k s about roads, sewers a n d everything else. But I
d i d n ' t h e a r t h a t f r o m t h e A p p l i c a n t . W e d i d not t a l k t o o m u c h

a b o u t sewers, we d i d n o t talk much about w a s t e water, w e did
not talk a b o u t roads and what h a v e you. We talked about how
p r e t t y t h i s t h i n g w a s going t o b e a n d w h a t h a v e y o u . B u t , I
wanted to hear I wanted to h e a r a b o u t the f a c i l i t y . I n e v e r
heard that.

I k n o w i t i s in h e r e , b u t I ' d l i k e t o h e a r a b o u t i t -

Uh, t h e r e w a s testimony given i n r e f e r e n c e t o uh the u h t h e
problems that uh this development would cause a n d u h I d o n o t

think those questions were answered accurately. So, uh, i n
r e f e r e n c e t o the uh t r e a t m e n t p l a n t , I d o h a v e s o m e m a j o r
concerns in where that treatment plant is located. Uh, i t i s
e x t r e m e l y c l o s e uh t o the t o the l a k e , u h , a n d i t u h w o u l d n o t
take m u c h o f a leak f o r i t t o get t o t h e l a k e .

SO

I do h a v e s o m e
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1

major concerns there. U h , I don't feel that this does fit in the

2

u h u h uh, i n t h e a r e a . U h t h e u h a n d u h , I a l s o d o n ' t f e e l a s

3

stated in the some o f the reports uh, they did not address uh,

4

hillsides and those construction sites and that I think there are
just e n t i r e l y t o o m a n y q u e s t i o n s t h a t h a v e to b e a n s w e r e d

b e f o r e t h i s c o n c e p t , a n d a s s t a t e d t h i s i s a c o n c e p t , B u t uh,

there are just too many questions t h a t h a v e to be a n s w e r e d

before this concept can g o forward. And u h , so I am uh, I am
opposed. And uh, it it also stated that uhhh a number o f times

t h a t the mediation agreement guaranteed approval. And I will
say it again, that mediation agreement did not guarantee
approval, u h i f it had. t h e n there w o u l d h a v e b e e n n o r e a s o n
f o r a p u b l i c hearing that would have b e e n a rubber stamp and

w e cannot operate t h a t w a y . U h , I t h i n k I h i t on uh uh
( i n a u d i b l e ) . I w i l l r e l i n q u i s h w h e n I am s u r e I h i t o n a l l o f m y
points. Commissioner Piazza.

B Y COMMISSIONER PIAZZA: I too uh h a v e some c o n c e r n s with
the waste water treatment p l a n t . Uh, not so much w i t h the plant
i t s e l f , t h a t is n o t t h e c o n c e r n . T h e c o n c e r n i s t h e p l a c e m e n t o f

the plant adjacent to adjoining properties owners. We've have

h a d uh coming new t o the c o m m i s s i o n t h e r e w a s s o m e p r o j e c t s
i n the past where they have done the s a m e thing. There were

some issues by adjoining property owners with (inaudible)
n o i s e and t h e s e are t h e t h i n g s I f e e l w i l l d i m i n i s h t h e i r p r o p e r t y
values. I f it w a s placed in a d i f f e r e n t p l a c e and I think o n t h e s e
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p r o j e c t s t h e y should l o o k at p u t t i n g t h e s e t h i n g s i n a m o r e
a p p r o p r i a t e p l a c e . And u h , t h a t i s w h a t I l o o k a t . T h e o t h e r
issue I have i t with the uh wetlands. A n d u h , We a l s o h a d

another project that came through here and uh w e h e l d fast on
developed wetlands and not allowing on those to be moved, the

existing o n e s and they should work around those.

r e a l l y r e a l l y h a r d f a s t on t h a t .

A n d 1 am u h

I believe those wetlands are

t h e r e f o r a purpose a n d they should be, they s h o u l d b e left

t h e r e a n d we s h o u l d w o r k a r o u n d t h o s e a r e a s those a r e a s , T h e
highway i s another issue that uh, there are 1500 h o m e s out

there right now the possibility o f another 4 5 0 0 just with the
e x i s t i n g p a r c e l s . S o , u h , I would l i k e t o s e e a m o r e
c o m p r e h e n s i v e s t u d y and u h I g u e s s I j u s t c a n n o t s e e a d d i n g

m o r e traffic o u t there so. I a l s o g o a l o n g w i t h t h e h e a r i n g
examiner. Denial o n the project s o .

B Y C H A I R M A N C U R R I E : Urn, g o a h e a d , I d o h a v e s o m e t h i n g s .
BY C O M M I S S I O N E R TONDEE: A couple of things o n the sewer

treatment plant, I a l s o h a v e issues with that b e c a u s e of the
type of plant that i s proposed needs effluent to work properly
a n d t h e r e i s n o t e f f l u e n t o u t t h e r e to w o r k p r o p e r l y . We h a d a

problem with the Gozzer R a n c h one at the beginning because o f
a l a c k o f e f f l u e n t o u t t h e r e . It i t f a i l e d , i t w a s , h a d s o m e i s s u e s
with that. And that, I think

concerns me. I also agree with

Commissioner Piazza's comments' that I d o n ' t think t h a t the
25

sewer treatment plant should b e on the edge o f a property

3 1 /03/2008

15:26

GLEN WF O L R W O F F I C E

+

12088887296

where i t has the opportunity to a f f e c t a neighbor i f s o m e t h i n g
f a i l s or i t o v e r flows, or i f i t goes s o m e w h e r e else. I f s h o u l d
affect the own property, its own property owner. So conditions
o f b e r m s and t h o s e t h i n g s i f we w e r e t o a p p r o v e i t , I w o u l d

certainly put those i n there, So it c o u l d n o t a f f e c t t h e
n e i g h b o r s and t h a t it be m o v e d uh. B u t I I d o have great
c o n c e r n s o n e v e n the the t y p e o f t r e a t m e n t o r the t y p e of uh
subdivision they are creating is is the type of resort where the

residents are n o t there y e a r a r o u n d a n d I am very c o n c e r n e d
about the flow being there i n order for the treatment plant the
t r e a t m e n t p l a n t to work. Especially with those membrane

systems i t needs to have a flow to do that. The uh, other issues

are the the water holding tanks. The c a p a c i t y I do not k n o w is,
I d o n o t k n o w if t h a t i s , i t w a s n ' t , b e y o n d a s h a d o w o f a d o u b t

it w a s n ' t c l a r i f i e d t h a t t h a t w o u l d h o l d e n o u g h w a t e r to uh
sustain the golf course plus the homes. Uh, (inaudible) a n d a l l
t h o s e other things I think t h a t t h a t there is c o n c e r n s w i t h that
and how much they would b e able to pulling out

and t h e l e n g t h

of time that maybe they would not have access to pull o u t of
the out o f the lake. The, is that t i m e period could b e several

weeks when t h e low water marker i s b e l o w , is below t h e h i g h
water mark when they are not a l l o w e d t o pull anything o u t o f
t h e l a k e . S o I t h i n k that t h e r e i s n o t a b a c k up, there is n o t a n
a l t e r n a t i v e to t o the figure o u t w h e r e the w a t e r w i l l c o m e f r o m

in those cases

Urn, a.nd t h e n t h e d r a i n a g e a n d m a k i n g s u r e

I

I

that no, there would have to b e a lot o f u h , t e s t i n g d o n e t o

2

make sure w h a t , how the water was being h a n d l e d . T h e

3

phosphates and the s t u f f going o u t to t h e l a k e to m a k e s u r e

4

that n o new nutrients were going into the lake through t h e

5

s t o r m w a t e r m a n a g e m e n t p r o c e s s a n d we r e a l l y n e e d t o d i a l

that down a lot closer to actually have some models for testing,

s o m e data that we c o u l d h a v e f o r t h a t . Uh, g o b a c k t h r o u g h
here. Just some comments on t h e scenic b y w a y , I t h i n k t h a t ' s
an i s s u e a n d a n d f r o m my v a n t a g e p o i n t I d o n ' t f e e l t h a t w o u l d

b e in j e o p a r d y . Uh, b e c a u s e t h a t w a s o n e o f t h e t h i n g s I j u s t
wanted to talk on.

There was n o testimony or n o w r i t t e n

information from a jurisdiction that said that would go away if
this happens. t think that is something that is.
14

BY CHAIRMAN CURRIE: Commissioner Tondee, I do have a

15

couple comments in reference to the fire protection district.

16

T h i s i s a volunteer o r g a n i t a t i o n . a n d to add t h i s facility o n t o

17

their, should we s a y , their case load and because t h e n a t u r e o f

18

t h i s uh development, uh, I would b e s u r p r i s e d y o u w o u l d s e e

39

a n y volunteers coming from the ownership of uh uh the facility.

20

Y e t , the f i r e d i s t r i c t i s r e q u i r e d t o p r o t e c t i t . U h , e m e r g e n c y

21

s e r v i c e s , u h , I live i n C o e u r d ' A l e n e a n d I p a y my t a x e s a n d I

22

expect to get emergency s e r v i c e s very quick. Somebody e l s e

23

w h e t h e r i t i s H a r r i s o n o r S p i r i t L a k e ar W o r l e y , i t d o e s n o t

24

matter, they p a y t h e same levy r a t e that I do a n d they have the

25

r i g h t t o d e m a n d t h o s e s a m e s e r v i c e s at t h e s a m e t i m e e l e m e n t .
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A n d we j u s t c a n ' t d o i t . U h , w e d o n ' t h a v e t h o s e c a p a b i l i t i e s .

2

Uh, a n d these a r e c o n c e r n s a n d w e h a v e t o b e , h a v e t o t a k e

3

into consideration, Uh, so, a couple i t e m s that I failed t o

4

mention before. Strongly I view.

5

B Y C O M M I S S I O N E R P I A Z Z A : W h i l e y o u are l o o k i n g a t t h a t , I ' m

6

c o m m e n t i n g on M r . C u r r i e ' s s t a t e m e n t o n e m e r g e n c y s e r v i c e s i s

7

a, i s a vital part o f t h e County and uh we rely on our fire

protection and even s o m e of our EMS to a s volunteers. And u h ,
a s we g e t f u r t h e r a n d f u r t h e r a n d f u r t h e r o u t i n t h e C o u n t y , u h ,

w e are having a h a r d e r and h a r d e r a n d h a r d e r time. Uh, we

meet with our fire districts regularly and t h e y are c o m p l a i n i n g
n o w that t h e y are h a v i n g trouble attracting volunteers a n d uh,

they are concerned t o u s a policy makers and p e o p l e who have
t o l o o k o u t for c i t i z e n s i n o u r C o u n t y . A n d u h , i f i t c o m e s t o t h e
p o i n t w h e r e w e h a v e t o h i r e p e o p l e , t h e t a x b a s e h a s t o go u p .
Uh, that i s something we have to look at. Uh, the volunteers i n

t h e r u r a l part o f the County a r e are a r e a p r o b l e m n o w and w i l l
probably continue t o be a problem. T h i s i s s o m e t h i n g we a r e
g o i n g t o h a v e t o d e a l w i t h i n t h e f'uture u h .

By adding more to

the problem, I know it does n o t solve the problem. It is kind o f
inaudible.
B Y COMMISSIONER TONDEE: I agree with the emergency

services. The Applicant tried to address the fire mitigation b y
supplying a uh, a uh, fire s t a t i o n b u t that doesn't get the
people there to d o i t and I think right now they are, they d o n o t
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h a v e a n y e m e r g e n c y s e r v i c e s on t h a t s i d e , t h e y a l l c o m e f r o m
C o e u r d l A l e n e . Urn, s o , t h a t t h a t i s a b i g c o n c e r n f o r m e u h .
Going through the Hearing Examiner's report I I agree with

some

o f the uh recommendations a n d u h , after a l l t h e s t u f f t h a t

was previously stated so, I guess I a m in concurrence about

u p h o l d i n g the Hearing E x a m i n e r ' s recommendation.

B Y C H A I R M A N C U R R I E : A n y t h i n g else M r . T o n d e e ? M r . P i a z z a
anything else?

B Y COMMISSIONER PIAZZA: Nothing else.
B Y CHAIRMAN CURRIE; I would e n t e r t a i n a motion.

BY COMMISSIONER TONDEE: I would move o n C a s e Number
S-878P-07 a n d PUD-057-07 t h a t we adopt t h e findings and

f a c t s and conclusions of l a w f r o m uh the H e a r i n g E x a m i n e r ' s
r e p o r t uh a n d u h t h e r e a s o n s e r o r c o n d i t i o n s t h a t c a n b e , u h ,
well.

B Y CHAIRMAN CURRIE: Commissioner, i f I c a n h e l p you. And
uh, the comments t h a t were made f o r t h e record t o d a y . A n
order of decision be brought b a c k (inaudible).

B Y C O M M I S S I O N E R P I A Z Z A : I'll s e c o n d t h a t m o t i o n .
B Y MOLLY FRICANO: Commissioner Tondee.

B Y COMMISSIONER TONDEE: Aye.
BY MOLLY FRICANO: Commissioner Piazza.
B Y COMMISSIONER PIAZZA: A y e
B Y MOLLY FRICANO: Chairman C u r r i e .

BY CHAIRMAN CURRIE: Y e s .
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BEFORE THE BOARD OF COMMISSIONERS OF KOOTENAI COUNTY, IDAHO

IN TBJX MATTER OF THE APPLICATION OF
KIRK B[UGIfES DEVELOPMENT, LLC,FOR
A PL-D
UN1T DEVELOPMENT AND
SUBDMSXON KNOWN AS CHATEAU DE
I,OJRE, LOCATED XN THE RURAL AND

RESIDENTIAL ZONES

)
)
)
)
)
)

CASE NO,PUD-057-07
S-878P-07, FINDINGS OF FAC'X;
AYPL1CABLELEGA.L
STA.NPAIU,S, CONCLUSIONS
OF ]LAW, ANX) ORDER OF

DECISION

I

COURSE OF PROCEEDXNGS

1 .O1

The Apphcant, Xirk Hughes Development LLC (heireinafter referred to as "the Applicant"), filed an
application on March 14, 2007, requesting approval of a proposed planned unit development (WD)
and a proposed subdivision within the PUD, to develop a gated commuoity named "Chateau de
h i r e , " wbich would consist of no more than 500 units on 578 acres of property located within the
Restricted Residential and Rural zones. The site is described as portions of Section 3, 10 and 11,
Township 53 North, Range 3 West B.M.,
Kootenai County, Idaho, and is located on both sides of
State Highway 97, west of the entrance to Beauty Bay State Park, approximately 5 miles fiom
Interstate 90, on the southwest shorc of ~ i k CWW
c
dYAlenein the vicinity of Moscow Bay. The
PUTS application was assigned Case No. PUD-057-07,and the subdivision application was assigned
Case No. S-875P-07.

The Applicant had previously filed an application for approval of a proposed PUD for the Chateau
dc hire development on April 12,2005 (Case.No.PUD-054-05).9 % Kootcnai
~
County Board of
Commissioners (herciaaftm referred to as ''the Board") denied this application in an Order of
Decision dated August 24, 2006. The Applicant appealed that decision to the Distrid Court on
Sqtanber 1,2006. While that appeal was pending, the Applicaat and the Board reached a mediated
settlement agreement on January 19,2007, in which the Board a p e d to Consider a new application
fox approval of a proposed PUD and subdivision for the Chateau de Loire development on an
expedited basis (hereinafterreferred to as "the Post-Mediation Agreement"). This agreement also sd
forth certain conditions which would need to be met in order for this application to be approved.
The agreement, however, did not state that the application would be automatically approved
upon satisfaction of those conditions, nor did it othenvise guarantee approval of the
applicntion.
. .
1.03

The Kootenai County Building and Planning Department (hereinafter refmed to as " ~ e
Dq;partmeat") issued a ~ t i c of
e Public Hearing on tbis application (PUD-057-07md S-878P-07)
held August 29,2007. On August 1,2007 notice was published inthe Coeur dxlene Press. On July
30,2007,notice was posted at the site. It was the Applicant's responsibility to notifjr all property
owners within 300 feet of the project site. Based on the signed asdavit, the reqykement for pub&
notification was met. Public notice requirements set forth inIdaho Code have been mct.

1.04

A public hearing was held before Kootenai County Bearing Examiner Lisa Key on August 29,2007.
Jay Lochart, Plamer II, introduced the case. He testified that the Affidavit of Notice had been
received fiom the Applicant. He introduced into the record a letter received fiom the Kootenai
County Emergency Medical S e ~ c e System
s
dared August 21,2007,which included a capy of a
prior compondeqce dated February 15,2006, identifying concerns related to traffic jmpacts &om
the development on Highway 97, concerns related to emergency medical,response time in excess of
20 minutes, and tho requirements for the shuttle road to meet fire district emergency accas
requirements (Exhibit R1E-1000). Re also introduced into the record a letter from Ead Side
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Highway District dated August 14,2007 (Exhibit ~1001).The letter indicates that the A~>plicwt
will be required to c;onsRuct all roads to Highway Di&ict Smdards, or receive ;m ;~pproved
variance from the Highway 'District prior to coastruction, that additional detail will be required for .
the proposed overpass, and that the overpass will require review aad c o n w c e by both the Idaho
Tmsportation Department 0)
and the East Side Highway District. The lettm also indicates
concerns related to the adequacy of the traffic study, noting that the study does not address
constxuction or worHon:e traffic, pmuta.es 3 to 5 foot shedders, does not tnke into account winter
driving conditions, and does not consider Beauty Bay Hill as the limiting road segment.

When asked to clarify the issue of an overpass vs,underpass,Mr. hfiart'indicated that while the
East Side Fire District (ESSFD) had mpressed conccms related to the overpass, as was proposed by
the applicant intheir narrative, ITD had in fact, withdrawn their m c e m s about the overpass, and ia
a lettex dated May 17, 2007, indicated that the overpass was acceptab],~(Exhibit HE1002 and
Exhiit PA-20, rXp Lettwr). Also, in response to questioning, he also indicated that to date no
agteefnmt between I'ID and thc developer had been submitted to the Depammt W t i n g
construction iraffic to non-peak hours, as had been required under the Post-Mediation Agreement,

When questioned regarcling the statement in the Coeur d' Alene Tribe's comments that the area of&e
development is a known archaeologically sensitive area, Mr. Lockhart indicated that the County bad
no data regarding archeologically scusitivc areas in the County, so he could not confinn the
statement. Mr. Lockhart did testify that the only residences within 2,000 feet of the proposed
heliport were mobile homes on the subject property that were proposed to be removed. He also
testified that no information regarding the scope,size, occupmcy, hours of opmtion or plamed uses
of the amphitheatre had been provided by the Applicant (other than an indication that the
amphitheatrc would be used for Audubon International pxesentations). In response to questiom
regaiding the "shuttle road" from the spa to tbe waterfront, Mr. Lockhart indicated that, according to
County Code,h e road would be required to meet highway district and emergency access stanhds,
it did not appear to meet those standards as configured at that b e . He also noted that in o d q to
meet those standards, the switchbacks would result m substantial cuts inso to Lhe bank which w d d
likely bc very visible fiom the lake and'hterstate90.

,.

Gary Young presented the ~ ~ ~ I i c a nrequest.
t's
He presented the development as a "low impact,
resort community" .withmost residential stays in the m g e of 30 to 45 days. He subrnittcd'inro the
record arr. aerial photograph of the projcd site (Exbibit HE-1003), the proposed site plan for the
project (Exhibit BE1004), and a Power Point presentation summarizing the application mxnibit
lBE1005). He testified that no appljcationhas been submitted to the U.S.Army Corps of Engineers
(Army Corps)for the 6 acres of replacement wetlands, though comments had been sought from that
agency, and that the Applicant had nor yet submitted an application to the Idaho Department of
Lands PL). Mr. Young also testified thnt the Applicant had not yet negotiated the agreement with
ITD to limit construction traffic to non-peak hours, as required by the Post-Mediation Agreement;

however, he testified that the Applicant was willing to participate ia financial mitigations to &e
impacts on Highway 97. He tistified that the golf course was to be located on the bluff
overlooking thc lakc, to minimize thc visual impacts fi-omdevelopment of the subjea property on
critical view corridors, and that settingback building construction Born the edge of the bluff was also
lj.ke1.y to minimize construction impacts, erosion axld slope stability issues. He indicated that whil.e
the prdisninary PUD depicts general building footpht locations, it is the intent of the developer to
specifically site building envelopes on the fmal PUD plan to minimize envbonmental and visual
impacts assobated with construction on steep dopes.
'

Mr. Young test%& tbat the development was designed to be envkvnmentally sustainable, and that it
was the intent of the developer to utilize effluent from sewage treatments operations for golf course
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irrigation He also indicated that the Applicant intended to crush rock on site to n
~
transportation impacts, as well as fuel impacts from hml.ing jn off site materials in support of
construction activities. He dso testified that it was the intent of the applicants to construct 10 acres
of replacement wetlands to mitigate the 6 acres of impacted wetlands, with the bulk of the 23 acres
of wetlands to be located in open space and on the golf course.
They chcttxized the project as a phased dcvolopmeat with the three phases anticipated to bc
constructed over a ten-ycar period. In the first phase, they plan to construct the golf course, an

overpass over Highway 97, water and sewex, and streets and lots located north of Highway 97. The
Applicant proposes that the clubhouse be'optional to construct in either Phase I or Phase 11, along
with the Village Cluster and the community docks. Phase II would consist of lots and Mastructure
south of Highway 97,the recreational center and the amphitheatae aud any of the optional i t e m not
constructed in Phase I. Phase 111 would include all Village Clusters not previously constructed, the
spa center, a d the recreation center Knot constructed in Phase II.
He identified thc cxccptions bcing requested as part of the PUD to include the golf coursc and club
house, spa center, mixed use village clusters, amphitheatre, helipad, athletic/recreation center, rock
crushing/ construction staging areas, and fixe station. T h t y are also requesting exceptions to the
hydrologic protection zones (as requjxed by PUD regulations), side yard setbacks, and minimum lot

sizes,
Gordon Longwell, the Agplicant's representative, testified that the single family lots were 8,250 sq.
fi., and that building envelopes would be established in the final PUD in order to address visual
mitigation.
Gary Young also testified that Village Clusters were an attempt to address visual impacts, and that
they would have the appearance of a mountain village, consisting of 1,500 to 2,000 sq. ft. units, with
a dmity of 5 to 6 units to the acre, clustered to protect slopes, view sheds, and native vegetation.
He indicated that the Village square would include sjdavalk cafks, bakeries on the ground level., with
residential on the uppa stories, tenaced into the slope. The spa center and condos are the only
structures that will be visible on the bluff, They will include a maximum of 2 stories and SO units,
with a view of the lake;

With regard to the amphitheatre, Mr. Young testified thar it would acornpass no structures other
than n small wooden stage, and the intent was that it be for "iaformal, low key" deyligbt activities
only, with no concerts or loud events permitted. He stated that the Applicant would be willing to
limit the hours of activity.

Mr. Youxlg also testified regarding the shuttle servicc ''trail" between the proposed community docks
and the spa. He testified that building the 'Yrail" to hihighway W c t standards would have a peat
impact on slope. He asked that thc Applicant be allowed to work with East Side Fire District m
order to address emergency access concerns. With regard to the c o m W t y dckk, Mr. Young
indicated the developer intends to apply for 28 slips, for day use only, and that the restroom facility
saving the dock would be set back as required by ordi-ce.
Charles Hatridge and Geraldine Kirk
Hughes were also present but reserved testimony for rebuttal.

In public testimony, five people spoke in favor of the proposal, with 15 people other submitting
forms in favor, but choosing not to .-t
Sharon Rogers bdicatcd that shc knew the Applicmb,
contracted her services to them, and felt that they would do a good job and be respectid of the
environment. Justin Klcczka indicated that the Applicant took the t h e to talk to neighbors, and that
the pro;posed 50% open space wanants approval. Be indicated that the development would result in

~
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tax revenues being generated from people who wouldn't even utilize the services, and that jobs
would be created from the development. Greg F m h testified that he felt this was a quality
development and that the Applicant was professional and had done a good job planning the project,
Jon Ingalls testified that he was a life-long resident, owning property next to the marina. He felt that
this development represented a bettu proposal than what might otherwise be developed on the sjte
under the standard subdivision ordinance. He indicated that, while he had not met with developers
personally, he felt that thc dcvclopcrs should bc required to allow adjacent property owners to ut&t
hhstructure developed in support of this project in or& to mitigate impacts .firom the project.
Melody Jones testified that she felt the project should be approve4 as the developers are proposing
to develop it to one-quarter (W) of the d a i t y to which they would otherwise: be able to develop it,
and that 50% of the project Is proposed as open space.
Four people who identified themselves as neutral testified, with an additional five people identifying
themselves as neutral, while opting not to speak Richard Waterman testified that he lives b h e
Carlin Bay area, and had come to the meeting with an open mind. He indicated that he was
favorably impxessed with the Applicant's presentation, that this was a beautiful piece of property that
was likely to be developed sooner rather than later, and that the applicant's proposal was bett- &an
what might otherwise be develop~don the property. fie expressed cmcems regarding the overpass,
and indicated tbat be felt that the undqass was pnferable as it would be more environmentally
sensitive. He felt that it was important that the Applicant submit a binding site plan and bond for the
proposed improvements at the time of final plat.
Rachel Wickham testified on behalf of ESD. She testified that ESFD provided service to a large
sewice area - fiom Beauty Bay south to the Coeur d'Alene River. ESFD is manned entirely by
volunteers and it vies to plan its stations to be within 5 miles of the majority of m a b a s . She
testified that ESFD at present serves approximately 1,500 ~esidences,and that EMS First Responder
Service was recently added, because of the travel time required for Kootenai County EMS to respond
within the dishict. She indicated that ESFD had two main issues with the development: 1) that 1
acre of land was needed for a nent station, as the development will increase service units in the area
by 1/3 (and in a concenimted at-); and, 2) that ESXiD needs a bond to cnsurc that the fire station 4
be built by the developer when they have constmctd 50% of the units. She indicated that even these
mitigations did not address the additional equipmeat and stdiiig that will be necessary to serve these
additional units. In response to the staff analysis contained in the staff report, she also testified &at
ESFD does not have the tools or the staff to monitor the construction of units within the
developmeat. She testified that ESFD does not support the proposed development at this timc, and
will not until these issues have been addressed. She also indicated that ESFD has grave concerns
regarding an overpass on Highway 97, indicating that an undexpass would be vastly preferable, and
would eliminate concms about equipment clearance; both now and in the future, that are a major
conccm associatcd with thc proposcd overpass. She also indicatcd that the material, width, slope,
and t m u n d design for the shuttle 'Cpath" must meet emergency access standards.
Lany Spencer testified that he was favorably impressed with ihc project>and that the responses from
XRL, Amy Corps, the Idaho D e p m e n t o f Water Resources @DiVK),and the Idaho Department of
Enviroumental Quality @EQ) were diflicult for the Applicant to obtain at this point in the
development process. He also indicated that he thought tbat it was nmly impossible to construct the
"shuttle mil" down to the wvatdont to Highway District Standards without si&cant
environmental and visual impacts. Bob Flavor testii3e.d that he bas no position on the development,
but that he "speaks for the plants and animals." H e indicated that the bydmlogic wort was not in a
format that was easily digestible and did not follow industry standards for suchreports. Ht testifid
that it would be important to see impacts fjrom the hcreased runoff on the site hydrology. He
j.ndicated a t he would like a definition for the Apficant's statement that they were filliog and
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replacing 'brarginal wetlaxids," and indicated that it was difficult to provide replacemat wetlands
that were functional,down to the soil chemistry, wbich i s essential to their fuactioning as wetlands.
Hc indicated that the rquircd Army Cotps 404 Wetland P d t did apply to a specific time, place
and construction, and if the Army Corps has taken the position that they won't issue a permit at
present, it is probably btcause the application submitfed was not specific enough. He also indicated
that the Applicant needed to look at wildtife corridors on a much larger scale., and that the
application \.as deficient in that the Applicant bad completed no biological or ecological assessmeats
of the site. Jon Xngalls testified that he owns a lot on the waterfront bordered on three ddes by the
proposed development, and that he was opposed to the project originally. He testified that the
Applicant has met with neighbors, and has pledged in concept to provide easements allowing
neighbors to connect to the proposed sewer and water systems as a way to mitigate impacts from the
development. He asked that the County incorporate the letter of intmt to grant an easement dIo*
neighbors to connect in to the bfhsttllctuxe as a condition of approval. He introduced into testimony
a copy of his comments, and the letter of intent signed by the Applicant (Exhibit HE-1006,
Narration,and Exhibit HE-1007, Letter of latent).

Patrick Kelly, reprcsenting twelve people opposed to the development, provided a group msponse.

Be introduced h t o testimony the comments of three people in opposition for reasons including the
potential impact to Highway 97's Scenic Byway status, the impact of additional heavy constmctian
vehicles on.the road idrastructtm, the structural stability of soils upon wMch the proposed overpass
will be built, the inadequacy of fire and police protection, envixonmcntd issues including ~vattrshed
impacts and wildlife corridors, and the jmpacf of the proposed mphitheatre (Exhibit HE~1008). Re
also introduced a map showbg the fresuency of accidents on the Highway 97 conidor in tbe general
vicinity of tbt project pxhibit BIlE1009), bjs Power Point presentation (Exhiiit BE-IOlO), and the
narration for the presentation (Exhibit HE-1011). Be testified that the application wm not
compliant with the Kootenai County Comprcbensivc Plan, citing Goals 9, with the development
representing spot development in a nural. zone, and Goal 14, with the development having significant
impact on Highway 97, with the most significant impact on the highway being fiorn constructian
traffic that will continue indefinitely into the future. He noted that the traffic study did not account
for constructiontraffic. He noted the Transport study assumcd a vehicle capacity lox Highway 97 or
700 vehicles per hour, wbde ICMPO estimates Highway 97 to have a capacity of o d y 350.400
vehicles p a hour, Mr. Kelly testified that the proposed development would c a n m e 44% of the
road's capacity, &d that with full build out of this development, Highway 97 is expected to be at
160% af capacity. He also noted concerns related to eficient and effective emergency services, and
that adequate s f f i g is simply not available at this time. Hc also argued that the PUD is not
consistent with the Comprehensive Plan's future land use map, is not compatiilr:with characteristic$
of the arm and the surrounding a uses, and is not in the best interest o f the public, dl of which are
.
standardsrequired to be met'in order to approve the PUD requtst.

Bill and Sylvia Latnpnrd testified in opposition citing concerns regarding traffic impact, lack of
police and emergency services, and incompatibility of the proposed develolpmeat, as an
urbanisuburban development in the midst o f a rural comm~mity"served by a narrow, winding road."
Ms. Lampard introduced her written comments into the record (Exhibit HE1012). Mr. Lampard
introduced into the record a map dcpicthg thc proposcd m p s and overpass (Exhibit W-1013),
indicating that detailed informat.im on .the ramps and the overpass were not in the file, and that
nowhere was there a discussion of how the interchange would impact wettands. He also testified that
the Transpo Study failed to account for pending, recently approved, or "still to be approved"
projects. Mr. Lampard's wrimen comments were also htroduqxl into the record (ExhE'bit EE-1014).

Brad Cederblom expressed concerns regarding ruaoff from the development, and had concerns
regarding the impact of three on-site springs when impervious surface is increased and recharge is
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limited, He also expressed concems regarding traffic and the development's impact on Highway 97
as a scenic byway. Joy Cassidy spoke abou the lack of adupate police and emergency servjce
providers to support the developmmt. She indicated that while it was fine for the developer to
comtntct a fue station, who will man it? She also noted that no provision had been made for police
to serve the development. Chtryl Costigen spoke of the impact this development will have on
sumu0.ding property values, and therefore taxes for the elderly. She 'also expressed concern
regarding the lack of services, and specifically lack of police. She indicated that shc felt thc new
Comprehensive Plan should be adopted before such a development is considered. Harold H o c k
spoke about concerns related to the stability of slopes, particularly as impervious surface increases,
causing increases h moff. He also noted that the builder docs not have to pay school impact fees,
and that Highway 97 is already ovacmwded, and that it has been determined that its not possible to
increase capacity on Highway 97.

Martha Gustafson testified that the developers are overbuildiig the high-end homes and fhat the
County does not need another gated comuuity. Dale Dennis testi£ied that there were inadequate
water rights to serve the development, that the staft regdates the water rights, and Lhat only 100
homes could be served by the development's water rights. He noted that according to s letter &m
DEQ dated 2005, the development won't be able to draw any water h m the lake when the water
over the dam falls below a certain level, which happens, on average, more than 19 days per year. He
submitted his testimony, and .infomation regarding the Applicant's water
into testimony
(Exhibit HE-1015).Doug Allman cxprcs~tdsignificant concern about the impact on traffic, stating
that the Applicant's traffic study did not take into consideration full build-out of Gozzer, Gotham
Bay, and Powderhorn. In addition to traffic concems, he expressed concerns regarding adverse
impact to wildlife, and the incompatibility of the development with s u ~ o u n d i ~land
g uses. He
introduced into the record the B o w s previous Order of Decision ia this case (Exhibit RE-1016),
and an aerial of the site (Exhibit EE-1017)Bev Twillman testified that she agrees with collcm about traffic, but w i l l f o m on other issues.
She fives above Carlin Bay Resort, and has particular concems about the amount of drinking, and thc
police disturbancesthat arisc from hat, including conccrns about 516 safety and boating safety. She
also raised cofictras about losing the Scenic Byway status on Highway 97, snd provided a letttx %m
IT'D'S Scenic Byway Coordinator/Program Manager, who recommended that the Commissioners
approve no more projects until the Highway 97 study has been completed (Exbibit EE-1018). She
also submitted forms from two neighbors indicating their opposition (Exbibits HE-1019and HE1020).
Wayne Christoffmon testified on behalf of the Beauty Bay Homeowners' Association, the members
of which signed a petition in opposition to the development. He stated that their concems focused on
safety on Highway 97, which csnnot handle more traffic bacausc of the grade, and concerns
regarding the water and saver systems proposed.

Susan Melka also spoke in opposition, citixlg concerns regarding impacts to the watershed, the
instability of the slopes, particularly givea the soib with a low absorptionrate h this area, noting that
water flowsover, under and through illis area h the8 of Iaigh water flows. She. noted that 500
dwelling units could contxlibute aa additional 10,000C sq. ft. of impervious surface per dwelling m i t .
She also noted t h t the turf grass used on the golf course produces three times as much runoff, and
the net result of the proposed development is 140 aacs of the property that will not be available for
absoxption. She submitted h q tcsthony inlo the record (Exhibit BEIOZ;l), a defjtim of
hazardous areas horn the Comprehensive Plan (Exhibit BE-1022), and photos of the Chateau site's
steep slopes, as taken fiom the lakc (Exhibit BE1023).
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Heather Bowlby testified about concerns regarding water, storm water, and drainage. She indicated
that the Applicant bas provided very litrle information regarding thc rock crushing operation. 1-1s
noted that tht subject property is very hazardous, ve;ry vulnerable, and very prone to slides. She
indicated ihat the development was not compatible in the rural zone. She introduced her testimony
into the record (Exhibit HE-1024), along with information from the California Water Quality Board
(Exbibit H&1025), and a f i prepared by William Boyd dated March of 1997 in opposition to a
zone change and conditional use permit (Exbibit IiE-1026).

Barbara DorreU, speaking on behalf of the Greater Squaw Bay Homeowners' Association, submitted
a letter fiom the association opposing the development (Exhibit HE-1027). She testified that the
area i s charslctaized by lakefront homes, but once away from the lake front, the noan is
development on 10+ acre lots. Janet Toxhc spoke on behalf of Kootenai Environmental.Alliance.
She argued that since a case can't be made that this development benefits the =tire wmunity, it
shouldn't be.approved. She identSed concerns related to traffic on Highway 97, lack of public
infrastructure and senriccs, the incompatibility of the design with the area (noting that the proposed
density far exceeds the density of the mounding mas), and thc incompatibility with the
Compdcnsive Plan. She also testified that in fact, most wetlands will be impacted, and that buffers
do not protect wetlands, particularly when the wetlands arc surrounded by a golf course. She noted
that the wetlands also s w e a v q important function in groundwater recharge. She also noted that
the p p o s c d development bisected the Squaw Creek drainage area and watershed. She inaroduced
into the record KEA's written comments (Exhibit JB-1028).
Nancit Currie expressed concerns wgard'hg the amphitheatrc, testifying that thae was little
information on the scope of this use, if it would be for public or private use, the seating capacity, or
the hours of operation. She expressed concerns regarding light pollution and noise from tbe facility,
and noted that the County has no noise ordinance. She felt that this use would particular have an
impact on emergemy services and police. She was also concerned regarding the potential adctitiona].
impacts to Highway 97 fiom this use, noting that it was not contemplated in the tmflic study. . She
submitted written. comments into testimony (Exhibit HE1029).
JO&W h o l d testified on behalf of the Coeur d'Alme Tribe. He noted that the tribe wvas very
concerned about this development's impact on the lake. He testified that future replations may
resldt in limits placed on future municipal water usage- He testified that the tribe has grave concerns
regarding stomwater management and erosion control, and has serious questions rqgrdhg the
proposed wastewater treatment te-chology, particularly as it relates to phosphomm removal, wbi&
is a major concern of &orts to maintain water quality. He noted that the membrane filter proposed
i s not likely capable of phosphorous removal to the extent required for discharge into the lake. He
submitted written comments from the Tribe (Exhibit BOeX030), edits to the letter @%hibitHE1031), a letter fim Kirk-Hughes & Assodates to thc Tribc datt July 1, 2007 (Exhibf @1032),
and a letter from Hwdzan-Fry to the applicant, dso in response to concerns rsised by the Tribe

OkJGbit BE-1033).
Rob Alderson also qoke in opposition, expxessing ~oncemsabout emergency response time, noting
that the impact of wealthy homes on emersency services and police i s equal if not greater than other
homes. He submitted Es written comments into testimony (Exhibit EE-1034). Jackie McNtestified about the impact of construction W c on Highway 97 h r n recent developments, and
provided photos of "decomtruction o f the highway" aAer the recent construction of the-last golf
covse on this side of the lake (Exhibit EX-1035). Sho twtificd that Toothman-Oyton, in a rcccxlt
study of Highway 97 completed for ITD stated that "SIB7 cannot be reconstructed." She noted that
at present, lTD is not even adequately maintaining the road for existing levels o f traflCic. She Jso
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expressed concerns that watershed issues f h m the development would cause iirther flooding, md
that there was no way to mitigate those impacts.

Bin Delyea testified in opposition, indicating that in the 46 ycm he has been driving Highway 97,
hardly any hprovcments bave been made, He is opposed to tht; concept of another gated
community, and noted that any additional tramc loading on Highway 97 was "insane." He
questioned whm the additional quipcnt and vobteern necessary to provide fue protection
service to this develop~~lent
would come from. He questioned what the development would do for
the residents of Kootenai County,and bow this development could be considered "in the best interest
of the community."
Jcanac Horn testified thnt the proposed golf course would replace wildlife habitat, that Audubon
International is not the same as the Audubon Society, and that Audubon hternational's p h a r y
financial. supporter is the PGA. She noted that golf courses are an environmentally destructive land
use, with runoff containing pollutants, pesticides and nitrates. She also testified that the promise to
run construction trafficduring non-peak hours is a ludicrous compromise, as the peak traffic period
on Highway 97 will be defined by the construction traffic anticipated from this development. She
also pointed out that the "maximum density that would be allowed on this property" is an illusion
propagated by the developer, as tbe rnJority of the subject property is comprised of steep slopes with
-table
soils. Her comments were entered into testimony, along with information regarding
Audubon International (Exhibits XEL1036 & HE-1037)-

Sue Koppel tesmed that while the residents may be seasonal and part-time, the impacts &om the
development will be permanent. With regard to density, she noted that the maximum density that
could be allowed h a particular zone is far from a given, and that the amount of buildable land was
limited by water and smver considerations, steep slopes, unstab1.e soils,. easements, wetlands, etc.
She testified that this type of development could be supported in a less envirommtally sensitive
area, closer to incorporated areas and emergency services. She also expressed concerns regarding
.the impact of the overpass on Ughway safety and the hjghway's scenic byway status, increased
tnaffic fxom thc development, insufficinxt water, and significant erosion resulting from the
developmmt. Her written comments were submitted into the record axhibit EIL1038).

There were an additional 82 persons present who submitted f o m indicating their opposition, but
who chose not to testify.
Gary Young provided rebuttal testimony for the Applicant. With regard to issues of traffic impacts,
he noted that there have been numerous letters horn TID through the course of this appfication
process, and that the applicants rely on the traffic engiueers. He noted that the Transpo study
completed as part of this application focused on Beauty 13ay Hiu, and questioned if the data
presented was even relevant and supported. He also noted that congestion and safety are a subjective
point of view, and that comments from the residents of the area were largely emotional. Hc noted
that the Transpo study did look at Gozzer Ranch and background growth as identified by -0,
and thet based on the Transpo study, 2022 lraffic capacity on Highway 97 wjll be only 80% of
capacity. He stated the applicants are more than willing to participate in a studstudy to idmtfi
improvments aid upgrades for Highway 97.

With regard to the Compyel~easivePlan analysis, he testifled that this project has already gone
through an extensive analysis, aail that case law suppo$s that a ~vmprebensiveplan i s not a-edatory,
and that the zoning ordinance in fact regulated development.

.
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With regard to the overpass vs, underpass discussion, he noted that K'D requested the grade
separation. Hc testified that an underpass would disturb far morc land and impact far more wetlands
than an overpass. He aclazowledged the concerns expressed by the public as it relates to the design
for the overpass,and indicated that the developer plans to address those t b u g h the design process.
With regard to wastewater treatment, the technology proposed is the same as utilized by other
devellopmems. The applicant i s aware that the effluent will nccd to meet a Class A standard in order
to be land-appliedfor irrigationpurposes, and that this treatment method could achieve that. He also
noted that phosphorous was a bmeficialnutrient for golf come turf.

Mr. young also testi£ied that the revenues generated ffom this development will. enable the hiring of
staff for emergency scrvices nnd fire protection services. He also noted that Eastside Fire District
was First Responder-rated. though the deve1opmerlt still fell within the service realm of Kootemi
Cormty EMS.
With regard to the amphitl~eatre,hc stated that hc had no idea where people's concept of seating for
1,500 people came fiorn. He testified that it was the developer's intent that this amphitheatre be a
low-profilc facility to be used by residents, with no plans for any concerts. He t-ed
that he does
not believe there will be a noise issue.

With rcgarcl to collccms about adequate watm, he noted that in addition to the right to draw 3.3 cubic
feet p a secmd (cfs) from the lake, the development will host two 250,000 gallon reservoirs.

Paul Nelson of Allwest addressed concerns related to slope stability. He testified that when they did
their evaluation, they did note sizablc, large scalc movcmeat, however, no developmmt is planned
for the slopes where tbis movement had bemidentified. Be testSed that, inhis opinion, there would
be no impact to those areas from the proposed development. He noted that this was a quality project,
that drainageways, and wetlands on the subject property bad been studied thoroughly, and as a
result, the applicant is proposing reduced densities over what could be developed on the site. There
was no additional testimony,and the hearing was closcd.
1.05

pursuant to section 2(D)(3) of the Post-Meation Agr-ent,
the Department issued a Notice of
Public Heating for this application, Case NO. S-878P-07t!k PUD-057-07,with the hearing to be held
October 24, 2007 before the Board. Due to an apparent clerical error by the Press the notice was not
published in the Coeur d;Qlene Press. The hearing was then rescheduled to be held on November 19,
2007. On Octobcr 22, 2007, notice published in the Coeur dJAlenePress. On October 23, 2007,
notice was posted on the site. Based on signed affidavits in the file, the requirements for public
notification have been met.

1.06

At the htwkg before the Board 6November 19,2007, Jay hckhart, Planner U, gave: an ovmiew
of the PUD and Subdivision request for the 500 w i t s on a 578 acres in the Rural and Restricted
Residential zones,.along with the proposed amenities. Mr. Lockhart also offered clm~ficationof the
process of noticing for Public Hearings. It was furrher stated that the Hearing Examiner recommended

.

denial.
Gay Young, the Applicant's project manager, presented the request with a Power Point presentation.
Mr. Young outlined the key pohts of the request noting that this was not a request for a zone change
but for a Planned Unit Dwelapxnmt P
WD) which allowed for various uses and exceptions. Mr.
Young stated that this was mt to be a city stuck out in the "boos~ies"but a resort community similar
to the numerous resort communities that already exist around the area. He pointed out that the
density requested was approximately 47% of the allowable density for that site. Mr.Young went on .

,
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to explain the components of the PUD including the location o f homes and amenities, phasing of the
project, locations of wetlands, o p a space, golf course, amphitheatre, spas and condos, and the
helipad. He explained that tht p j e c t design will. be more of a "EuropeanHuntiug M g e " style built
around the topography for mjnimal visual impact. He ended his presentation discussing the benefit of
the tax revenue that would be generated ~III
this project and the importance of the coxu&uction
related jobs that this would provide for the community,
Several people in support of this rewest stating that this project would not drastically impact the
traffic on Highway 97, that it would improve the area, and would increase jobs for tht community.

in opposition to this quest, stating that t.hc proposal docs not fit the
Comprehensive Plan designation of Rural. and Timber, and that !his request would change the value
and character of this area. There were concerns for the subdivision having adequate water quantity
for potable water and irrigation should the flow of the Spokane River at Post Falls Dam drop below
600 cfs. There were also concms regarding the trafficimpact along Highway 97, the instability of
the soils and the risk of constructing on slopes, the lack of adequate emergency services, and the
destruction of wetlands.

There was public testimony

Gary Young split up the rebuttal among the members of the Applicant's team. Michael S w m n of
the Transpo Group discussed thc W~f36.c
%act
Study that was conducted and the q i t e a us& for
that study. Chris Beck addressed soils aad slope stability- Tom Duebendorfes defended the wetlands
study, stating that although some wetlands.will be relocated, the overall quality of the wetlaads wfi
be improved. Gary Young addressed water quantity issues, stating that if the subdivision wasn't
allowed to draw water fiom Lake Coeur d'Alene as a remlt o f a decrease lin the flow rate of the
Spokane Rivcr at Post Fells dam below 600 cfs, water could be drawn h m the five existing wells to
fill the two water reservoirs. Mr. Young stated that the two 250,000 gallon reservoits could be filled
daily by these wells. Irrigation for the golf course would be from a cumbimtion, of treated
wastewater and reservoirs. Geraldine Kirk-Hughes closed rebuttal by stating that ICirk-Hughes
Deve1,~~m
(ICEID)
t
has submitted a complete appkation, KED had bired the most competent
professionals to do all of the studies and reports required for the application, which have b e a
reviewed by the appropriate agencies and been given their approval, and that KHD had addressed dl
of the issues brought out in the Post-Mediation Agreement regarding slope, transportation, and
wetlands. Afta all testimony was received, the Board left the public hearing open for the sole
purpose of a site visit.
1.07

The Board conducted a site visit on December 4,2007. The site visit included viewing the site for
the proposed wastewater treatment facility, existing roads to the wateriiont, location of village
clustexs with respect to adjacent properties, and the locations of other amenities requested in the
Prn.

1.08

At their deliberations on December 6,2007,the Board closed the public hearing zind deliberated on
this request. The location of this pmposal was considered a major concern. Although the project
was deemed to bc a good prcjcct it was dttwdned that it was just not a good fit for this area. The
location of the wastewater treatment plant and it$ ability to fianction properly was anothw concern.
T h i s type of system does not function correctly without adequate flows and this,wouldbe a problem
early on in the development. If this system were to fail the effluent could flow through adjacent
properties and menttlally into Coeur d'Alene Lake. Other issues discussed were the wetlands and
the relocation of wetlands, the increase of traffic on State Highway 97, the ~roposedfuz station and
the ability to man that station, and the time issues ngarding EMS responses.
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Upon review of all files, exhibits and testimony of record regardjrag this request, the Board of Commissioner
makes the following Findings of Fact and Conclusions of Law:

2.01

Applicad(s). The Applicant is Kid-Hughes Development, LLC, 2551 W.Fort Apache, Las Vegas,
Nevada 89117. (Exhbit A-1, Application)

2.02

Representative. Gary Young, 1810 Schcidmiller Avenue, Suite 141, Post Falls, Idaho 83854
(Exhibit A-4, Letter of Authorization)

2.03

Owner(s). The owner of Lhc progcrty i s E k Hughes Development, LLC, 2551 W. Fort Apache,
Las Vcgas, Nevada 89117. (Exhibit A-1 AppEcatlom)

2.04

Proposd. The Applimt is seeking PUD and Subdivision approval to develop a gated community
of no more than 500 units on 578 acres of property located witbin the Restricted Residential md
Rural zone. In conjunction with the residential component of the development,'consisting of single
family dwellings, condominiums, and villas, the Applicant proposes to hclude the following .
mtnities:

1. Golf and Member Club House
a) Restaurant 1 Dining Rooms

b)

Zlouuge

c) Public and private locker rooms
d) Full Concierge Swice (to select home sites)
e) Banquet hosting
f ) Outdoor patio areas

6) ~~0~

h) Ovaflow parking
2. Championship 18 Hole Golf Course
a) World class environmentally serlsitive 18 hole course

b) Dxivhg range and practice area with chipping and putting greens.
.
c) Two comfort statio~
providing restrooms and light beverage snack service

d) Maintenance facility
3. Spa: World-class spa with a variety of services and offerings,including associated c o ~ 1 d o ~ m
housiog.
4, AthIetic/Recxeational Cmter

a) Full-court basketball court
b) Instruction in a variety of outdoor activities
c) Camp style activities for kids
d) Exercise Edcilities and programs
5 . Tennis Courts:Multiple tcnnis courts locatcd near the Athletic Ccntm
6. Fishing Ponds
7. Walking, Hiking and Biking trails
a) Trail system extmd'mg to the USFS trail system
b) On site trail system through select portions offhe open space
8. Helipad for emergency services:h a t e d at ovaflo~vp a r k i i m a adjacent ro clubhouse paking
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9. Cornunity Shuttle Service
a) For students between home end bus stops
b) For msidente betwexa home and Club House
c) For residents between home and community dock

Pg: 12
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10. Amphitheatre

a) For special events, seminars and educational programs.

b) Annual natural resource and wildlife cornunity education program given by the Audubon
Internationat Society as a component to the Silver Certificationprogram maintenance
1 1. Community Dock
a) 28 slips
b) Watcr taxi
c) Shuttle service to and from docks within project,
12. Retail
a) Coffee house

b) Bakery

c) Mercantile

(Exhibit A-48, Revised Narrative Page 20)
The Applicant is requesting zero setbacks for the proposed condominiums; and a reduced setback of
5' w h e 10' is required at side setbacks for the single family lots. (Exhibit A-48, 'Revised
Narrative Page 18,Table I)
The Applicant proposes all roads to bc constructed to highway district standards, with maintenance
to be provided by the homeowners association. (Exhibit A-70, PUD Overview man, Page 19,A48, Revised Narrative)
2.05

Phasing. The Applicant has proposed a thee-phase project with completion to occur within 10
years. The Pbasing Plan map shows the area involved in each phase. fit narrative states the mt
phase would include the construction of the Highway 97 overpass, Championship 18 Hole Golf
Course and associated improvements, gate entries and gatehouse, the maintenance building, water
and wastewater fadities, water and sewer system ~ ~ c t u rdry
e utilities
,
and the backbone road
network for access to all. single family lots on the north side Of Highway 97. The Applicant has
requested that the Golf and Member Clubhouse and the villagelcluster area (on holl north of
Highway 97) be optional for either Phase 1 or Phase 2. A permit for the c o d t y docks woad
also be requested during Phase 1. Phase 2 would include coastxuction ofthe infrastructure and h a 1
platting of the lots on the soutb side of Highway 97 and the Ampbitheatre. Optional. request for
Phasc 2 would includc the vj.llaggt/clust~arcas on thc north and south sida of Highway 97, &e
Atliletic/Recreation Center, and the Golf and Member Clubhouse. Phase 3 would include
construction o f the villagdcluster areas not constructed in the h t two Phases, the Spa Center and
the AthldiJRecreation Center, if not constructed in Phase 2. The ESFD k e station would be
located near the maifitmance facility and amphitheatre. Tnat would likely occur within PWe 2 of
the project and per the agreement to conshct upon sale of 50% of the units. (Exhibit A48,
Revised Narrative, Pages 22 and 23; A-29,Phasing Plan)

2.06

Location and Leg4 Description. The site is descnied as portions of Section 3, 10 and 11,
Township 53 North, Range 3 West B.M.,Kootenai C o ~ t yIdaho,
,
Tht site is located on both sides
of State Highway 97, west of the entrance to Beauty Bay State Park, approximately 5 miles from
htqstate 90, on the southwest shore of Lake Cocut diAlene in the vicinity of Moscow Bay.
According to the Applicants submittal, the individual parcel numbers for the land subject to this
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request are 49N03W-03-5000,49N03W03-8050,
49NO3W-035850.49N03W-03-7050, 49N03W03-5250, 49N03W-10-0100, 49N03W-10-1800, 49NO3W-10-8000, and 49N03W-11-3200.
(Exhibits A-66, Corrected Preliminary Plan; 5-66, Pro-Val Printout)

2.07

Existing Structures. The barns, sheds, outbuildings, dwellings, and outdoor storage of
equipment/misceU.aneousitems of thc Peterson farm (the Plying Arrow Ranch) still remain on the
property., TJlosc structures aad items are primarily located on the south side of Bighway 97 on
49N03W-10-1800. There is also a single IFnmb
i dwelling within the project site on parcel 49N03W03-5250. AU structures and other miscellaneo\ls items would be removed throughout the
development process.

2.08

The site is located within the Rural and Restricted Residential zones. It is the
deterjnination of staff that approximately 393 awes are zoncd Rural and approximately 184 acres are
zoned Restricted Residential. The niuknurn lot size in the Rural zone is 5 acres. The minimum lot
size in the Restricted Residential zone is 8,250 s p a r e feet. Chapter 15 of the Zoning Ckdinance,
entitlcd ''P1~~b.e.d
Unit Development," statcs that if a PUD is located withh mom than one 20district, the allowable density for the land in each zone shall be calculated separately and then added
togethex to yield the allowable dexlsity for the development. The Applicant has proposed to mate no
more than 500 residential units on 578 acres of property. This chapter further states that the overall
density shall conform to the requirements of the zoning disuict; however, the lot sizes may be varied.

Zonhg.

.09

Surrouudiag Zoninflend Use. North, east and west of the project (primarily within Section 2 and
3 of Township 49 North, Range 3 West) along the shoreline of Lake Coeur dYAleneis a mixture of
single family residential parcels varying in size h m platted lots of one half acre to unplatted parcels
up to 150 acres in size within the Restticid Residential zone. Areas to the east and west of the site,
w i t h Section 10 and 11 of the same Township and Range are zoned Rural and contain parcels from
5 acres to ova 100 aaes in size. (Exhibit S-70, Parcel Zone Map)

2.10

Physical Cbaracterlstics. Soils: The Applicant has siabmitted a preliminary Gcotechnical Report
prepared by AUWest on April 13,2005. lltc report has bcm stampcd by an approprietc profcssiod.
On page three of that report, the 10 genexal soil conditions are listed. (Exhibit A-19) The Soil
Survey of Kootenai Couniy Area, Idaho concurs with these listed conditioas. The 1994 Kootenai
County Comprehensive Plan identifies six of these soils as suscepti'ble to slippage and to have
inherently low support strength. The Comprehensivt Plm also identifies the site to be underlain by
the Ca].urnbiaRiver Basalt Group and the Latah Foundation Association.
The gcotecbical report states on page 8 that there are some signs of long term, large-scale slope
movement at the norfhm end of the property adjacent to Lake C o w d'Alene. No other areas of
slope mwement wcrc encountered. The report recommends that lots with an average slope of 25%
or greater should be required to complete site-specific gemtechnical enginedng evaluations. It is
further recommended within the report that dl residential structures should be setback a minimum of
20 feet from the cxest of steep slopes. The report also states that, in gmaal, the soil and geologic
conditions are suitable for support of foundations for residential structures.

-

Topography. The N d v e states that the slopes range fiom very gentle (0 10%) to very steep
(greater than 40% slope), and that the Applicant intends to limit residential development to areas of
35%slope or less. (Exhibits A-48, Revised Narrative Pages 9-10; A-12, Slope Anakysis Map)
2.1 1

Timber Management. The Narrative states that the primary goal of the plan is to preserve existing
stands of conifers and to reforest select areas that have been clear-cut by farrning or timber
operations. (Exhibit A-48, Revised Naxrrtive Pages 29-30; A-65,Tree Conservation Plan)
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2.12

Stormwater ]Plans. ' k c Narrative Stat- Lhat irnpcsviaus road and building surface -off will be
collected by piping or stabilized channels and conveyed to designated, vegetated treatment arms
prior to discharge into existing channels at thc proptrcy boundaries. Attenuation of increased runoff
would be provided by stomge volume in the vegetative treatment areas and the down gradient pond
areas proposed. The golf course would be designed to capture all nmoffusing stormwater BMPs and
conventional drainage systems. (Exhibit A-48, Rcviscd Narrative Pages 28-23) A Conceptual
Drainage Plan prepared by Tate Engineering and Surveying covers the temporary and pennaneat
BMPs that would be used on tbis project. (Exhibit A-57, Conceptual Drainage Rlan Page 5) This
Stormwater Plan was reviewed by Department staff and was determined at that point to meet the
Kootenai County Subdivision Ordinance requirements for conceptual submittals. (Esbibit $-82,
Staff Memo)

2.13

Lnkes, Rivers and Streams. The site has significant hntage on Moscow Bay of Lake Coeur
d7Alene. The wetland report prepared by Tom Duebendorfix states on page 17 that there are two
creeks, labeled creeks 1 and 2, that have been classified as Class 11 streams. The portion of Squaw
Creek north of Highway 97 is classified as a Class 1 stream wit& that portion south of Highway 97
classified as a Class XI stream. Them are wetlands that have been deheated along the banks of
Squaw Creek. (Exhibits A-25,Wetland Impact halysis; A-70, PUX) Overview Plan)

2.14

Wctiands. The Applicant has provided a wdlands delineation prepared by Tom Duebendorfer,
Professiod Wetland Scientist. Mr. Duebendorfer's report outlines the frequency, vegetation, soils
and hydrology of the site. The report delineates the wetland boundary,wetland classif3cation, impact
analysis, and coaccptual mitigation of the wetlands found on the site. -its
A-25, Wethnd
Impact Analysis; A-41, Wetland Mitigation Area Map) Commcnts wcre requested from Lhs:
h y Corps. In a letter dated M a d 22,2007, ]Beth Reinhat. Regulatory Project Managex for the
Army Corps,stated t h t due to current staffing levels and woddoad issues, they would be unable to
provide any comments by March 30&. A copy of the September 30, 2005 jurisdictional
determination letter written by Mr. Gregg Raper, Regulatory Project Manager for the Army Corps,
states that they concur with the wetland delineation as suWttcd by Mr. hebendorfer. Mr. Rayncr
went on to say that any activities encroaching into the delineated wetlands would require a Section
404 permit for any discharges of dredged or fill material. Wxhibit PA-8, Army Corps of
Engineers Letter and Attachment)

2.15

Idaho Fish and Game. Comments were solicited fkom and received fiom the Idaho Deparbm of
Fish and Game. 'heir comments are included within correspondence dated March 27,2007. The
site supports a diverse stand of wildlife, including a wide variety of birds. (Exhibit PA-I4,1DF&C;
Letter)

The narrative states that a component of the Audubon I n t ~ o n a Silver
l
Certscate p g ~ in
m
which Chateau de Loire participates is a maintenance and preservation of natural wildlife habitat to
the maximum extent possible. The narrative hrther states that it is a goal o f the project to not only
protect wildlife corridors through the use of dedicated open space, limited clearing envelopes and
other strictly enforced restxictions, but also to promote the continued habitation of the project by he
wildife tbat fbjs goal i s educating the resident community as to how to live with the encroachmmt
into natural forest and wildlife areas. Thc narrative also states that "Auduboo International, & a
component of our participation in their Silver CertificateProgram, will conduct an annual education
program for community residents to increase awareness of the sensitivity of the wildlife and
environment, and tea& principles and practices designed to mitigate the effects of human
encroachment." (]ExhibitA-48, Revised Narrative, Pages 4-5 and Page 33)

'
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2.16

Signacant Kstoxical and Cultural Sites. The Applicant has not designated any areas that contain
histcuical or cultural sigdficance. The Coeur d'Alene Tribe bas stated that it believes that the area of
the development is an archaeolo@caUysensitive atea

2.17

Comprehensive Plan Designation. The 1 994 Kootenai County Comprehensive Plan Future Cand
Use Plan identifies the subject property as Trmber and within the Surface Water Overlay
,

Dcsiptioa. The Timber designation is to preserve and p r a t d existing productive tirnter areas.
Timber areas are dehed as areas where primary use it timber production and dwellings as
incidental. The Surface Water Overlay requires that special considmation be taken in residential
areas. The northwestem most portion of tbis site is designated Rural. The purpose of this
designation is to provide a "country like" setting for residences with agricultural, timber, or open
space edvjronments, and to prevent the haneial burden ofpwiding iakastructure where is would

be least beneficial.
2.18

.
2.19

Distance to Senicts. The nearest services are approximately 3 miles to the west of the site, at the
Squaw Bay Resort stosdgas station. Thc sitc is approximately 10 milts from thc City of Coeur
d'Alene by road.
Sewage Disposal, ~ c c o r d k
to~the Narrative, wastewater collection is proposed through a stmdad
collection system. Each building with plumbing on the project would discharge its wastewater into a
collector and wastewater would be piped directly to the t r e a h n t facility. Collection would be by
gravity, and in some cases through pressurized piping to the wastewater treatment plant via a piping
network located in the mad right-of-way of dedicated easemats as shown on the p ~ ~ a plat.
r y
The treatment facility would consist of a modular treatment process that will produce effluent
meeting Class A standards for Land Application. Ths:treatmat plant would bc vf a modular design
that.could be expanded as growth occurs. Xn order to meet DEQ requirements for areas with direct
public contact such as irrigation the golf course, the reclaimed water would be disinfected to a level
of less than 2.2 org/100ml. The disinfection would be achieved through a combination of liqujd
chlorine, chlorine contact, and ultraviol.& (W) disiafcction Following treatment, the reclaimed
wastewater woukl be stored in one or more designated storageponds over the site. All storage p a d s
would be lined with high-density polyethylene lines. 'l$c estimated total winter storage volume
requirement for the pond system would be approximately 17 millioa. gdons. Reclaimed wastewater
i s proposed to be spray irrigated to designated areas on the golf course during non-use horn. over the
growing season at crop consumptive usdsoil absorption rates for the area irrigated. (Exhibit A-48,
Revised Narrative Page 27)

In a letter dated May 4,2007, David Ennis fiom Panhandle Health District stated that PHD would
grbt final plat approval when the following conditions are satisfied:

1. PHD must receive a letter from the Department of Envhmmtal Quality OEQ) stating water
and sewa services for Chateau de Loire meet the State of Idaho Standards.
2.

PHD must receive a letter from Chateau de Loire Water and Sewer District stating they have the
capacity and willingness to supply watdsewer to all 270 lots in the Chateau de Loire
Subdivision.

3. The water source must be stated on the plat as part of the owner's cdficate block as required by
Idaho Code 950-1334.
4. Two signature blocks must be included on the plat for PIHD, one to approve the plat and one to
lift the sanitaryrestrictionsas r@cd by Idaho Codc §to 950-1329.
5, All shallow injection wells (drywells) must be registered with PHD and corresponding few paid

Fax from

:

Order ofDecision

PUD-057-07 and 5-878P-07(Chateau dc Loirc)

Page 16 of 16

6. Copies of the plat including signature page(s) must be supplied to PHD.
7. All fees pertinent to PHD's subdivisionreview process must be paid.

(EaiitPA-18, PHD Letter)
In a letter dated June 7, 2007, Gary Gaffney, a professional engineer for DEQ, stated that the
wastewater system being considered for Chateau de h i r e involves collection of sewage using
conventional gravity sewtr maim for whole swage aud initial treatment in some type of activated
sludge process like seqnencing batch reactors. Final treatment would be accomplished using some
type of mernbme atration system such as the Zenoxl ZeeWeed membrane biomctor (Ml3R) system
described in the submittal. This lcvcl of trcatmcnt is ncccssary to achieve the proposed Class A
wastewater Stadards at Chateau de Loire in compliance with the Idaho Rdes for the Reclamation
and Reuse of Municipal and Industrial Wastewater (IDAPA 58.01.1 7). Duplicate treatment trains
are a fwwe of reliability requirements of Class A systems. Disposal of the Class A reclaimed
wastewater is proposed in the PER by irrigation on the golf course being constructed in the
development. During the wintw months the design calls for storage ofthe Class A wasteweter in n
17 million gallon capacity lined lagoon. A Wastewater Reuse Permit issued.by DEQ would be
necessary for operation of the proposed sewage system. DEQ did concur with the proposed
wastewater system being considered tbr Chateau de hire. phibit PA-22, DEQ Letter)
2.18

Water. The Applicant proposes to draw water fiorn Lake Coeur d'Alene from a new duplex lake
intake system to be located adjacent to the lake shoreline within the development. Permits to ut&e
up to 3.0 cfs from W e Coeur d'Alene have been issued by DWR. This raw water line would serve
both the potable water treatment facility as well as provide raw water for i b e golf course irrigation
system and water features. The raw water would be pumped via a transmission main up to the
potable water treatment plant aad other higation storage ponds over the site. A more detailed
description of the system is' located in the files as ]Exhibit A-48, Revised Narrative, Pages 25

tbrougJlt7.

Ln

a letter dated June 7,2007, Gary Gaffney, a professional engineer for DEQ, stated that the
proposed drinking watcr systen~is similar to the systems sewing Harbor View Estates, Syringa
Heights, and Gozzer: Bmch. The choice of slow sand filtration provides operational and
maintenance challenges that are well suited to the capacities of developments like Chateau de Laire.
DEQ did concur with the proposed drinking water design. Pxhibit FA-22, DEQ Letter)

A letter received from Geraldine Kirk-Hughes, Managing Member of the Chateau de Loire Water
Association states that the Water Association has the capacity and has agreed to serve the proposed

development at the completion of the water and sewer pmjtcts in accordance with DEQ
requirements. (Exhibit PA-28, Will Serve Letter)

-

2.20

ITD Aeronautics Division. In a letter dated July 23, 2007, Mark Lessor, Aviatim Techoician,
states that they re-evaluated the location for the proposed private helipart and found no immediate,
potentially adverse impacts on general aviation in the surromding ana. Unlcss a conflict with
existing or planned future instrument procedures at the Coeur d'Atene Airpoxt i s found by the
Fedaal Aviation Administration, the State of Idaho would not object to this heliport proposal.
(Exhibit PA-29,ITD Letter)

2.21

Access and Transportation.

The site is within the jurisdiction o f the East Side Highway District
sides of Statc Highway 97. The proposed project
includes construction of an overpass o v a Highway 97 to connect the north and south portions crftht
project. Access to the project site would be provided via a number of right-turn access points along

(ESHD)and has significant frontage on both
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Highway 97,two providing access to the south, two to tlle north. The access corrf'lption is shown
in Exhibit A-49, Updated TIS, Attachment B. The Applicant proposes the roads within the
development to be constructed to highway district standards, but be privately maintained. Staff has
solicited comments &om the ITJC)and from ESHD.

In letters dated May 16,2007 and May 17,2007, Mic Porcelli, &om ITD stated he has reviewed the
Updated Traffic Impact Study dated Apd, 24, 2007 prepaxxd by The Transpo Group and that an
overpass over Highway 97 by the devclopmmt mad is acceptable to ITD. (Exhibits PA-19 and PA20, ITD Letters) .

h a letter dated June 12, 2007, District Supervisor John Pankratz of ESHD stated fhat the initial
review fec for the devclopmcnt has bccn depleted, md at such time it is replenished, ESHD will
foward the updated Wormation to their engineer, and submit appropriate comments after thc review
is completed, (Exhibit PA-25, ESHD Letter)

In a subsequent letter dated August 14, 2007, John Pankratz indicatcs that thc applicant would be
required to construct all roads to highway district standards, or receive an approved variance from
BSHD prior to construction,and that additional detail would be required for the proposed overpass, .
and th;lt the overpass will require review and concurrence by both ITD and ESHD. The letter also
indicates concerns related 10 the adequacy of the T m p o traffic study, noting that the study does
not address convkuction or workforce traffic, presumes 3 t o 5 foot sholaldcrs adjacent to the
highway, does not take into icco~mtwinter driving conditions, and dots not conddex Beauty
Bay Hill as the limiting road segment. (Exhibit HE-1001)
2.22

In a letter dated Match 23, 2007, Roger Satexfiel, Director of Solid Waste had the
following requests:
Solid Wnute.

1. The Solid Waste Deptment would request that mandatory garbage collection be required of the

development.
2. A requirement to ban curbside recycling or recycling oppomuLities for this deielopmeat.

3. A requirement that, during construction, all recyclable waste, &e wood,metals, plastics, and
other things be separated 8a.d recycled.
(Exhibit PA-7, Solid Waste Letter)
223

Eire Pratection. The area is under the protection and juriscliction of ESFD. Kirk-Hughes
Development has agreed to deed one acre of land and construct a fire station for ESFD per an
agreement with the district. (Exhibit A-48, Revised Narrative Page 15) Rachel Wickham,
Commissioner for ESFD outlines in her letter dated March 29, 2007 what requirements would need
to be met, and what undastandings have been agreed upon between ESFD and the Applicant.
(Zxhibit PA-11, Fire Dishict Letter)
In a follow-up lnemo dated August 16, 2007, the Fire Commissioners for ESFD states that over the
past several months BSFD has had sevaal meetings wih Cbateau personnel, and numerous letters
back and forth. It goes on to state: '"We both agree that we want to insure the best possible
emergency medical. md fire support within our District. To this end it i s the ESFPD understanding
that Chateau has agreed to the following:
1. Comply with all Xnternational Fire Codes as deemed relevant ESFPD and adopted by the Rre
Districts of Kootcdaj County.
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2. Deed on&acra of land to the ESFPD for a fmstation. We concur with Cbtcau's locating this
land next to the proposed Chateau M a i n t m c t Building with direct access to Highway 97. The
timing of this deeding of land has not been agrted upon. Our position i s that the land should be
transferred as som as it can be legally accomplished wiWn the PUD proceedings. Chateau will
install all utiljties to the property.

3. Chateau will pay for thc building of a fjre station on the above land. The station will be built
similar to the 3,900+ square foot h o w Point Fire Station. Exterior design will be suitable to
the dcvclopment scheme. Interior design will be determined by the ESF'PD. The construction of
this building will commencc whcn 50% of the lots hwc bccn so14 thus allowing for h c e d
fire protection and medical support to Chateau and the northern portion of our distict.

"We have asked for Chateau to post a performance bond of %500,000to insure the construction of
the fire station. Chateau, in its letter to us of July 24,2007, has declined our request

'Whenthe above requixements are satisfied, ESPD will have no life-safety related objections to
approva1 of the RJD. We do q u e s t of the County that, $Chateau's PUD is approved, all the above
be included as requirements to meet that approval." (Exhibit PA-31, Fire District Memo and
Attachments)
234

Schools. This subdivision would be served by Cotur d'Alene School District #271. Its letter of
comment is in the record. (Exhibit PA-6, School D M c t Letter)

2.25

Landscaping aud Design Standards. Maintaining the rural oharacter of the site would be a primary
consideration in the overall Xanclscape theme and golf course design. The objective would be to
integrate the project into the natural landscape with minimal disturbance and to concentrate the more
fomd Iaudscape treatment in the main activity areas and around the project amenities. Extensive
buffering landscape would be provided at the water and wastewater facilities, including rcscrvoir
sites. (Exbibit A-48, Revised Narrative Page 16) The Zoning Ordinance has specific standards for
landscaping, parking, and screening of all commercial and community use structures.

2.26

Lighting. The Zoning Ordinance requiros 'that a Conditional Use Pennit be applied for and granted
prior to erecting any outdoor lighting for recreational faditicg.

2.27

Signage. Other than the monument entry signage, the project would have the typical directional
signage and identiiication signage at the activity areas, such as the spa, athldic center and
ampbitheatex. A1 ,wage would be desjgned to c q l e m a t the overall architecrural theme. Any
grouad-lcvcl retail ia. the village nnas would be required to have minimal signage and wilt be in
character with a residential village concept. (Exbibit A-48, Revised Narrative Page 16)

2.28

Lakt Access. There i s approxbtdy 1,000 feet of lake-frontage on this site. ?he Applicant has
proposed a 28-slip private community dock, water taxi, and shuttle service to and fiom the docks
within the project via an existing mimproved logging road that, at this time,does not appesrmto
meet required standards. In a letter dated August 15, 2007, Carl Washbum of D L states tbat the
Department's Navigable Water Program comments are that any encxoachmeat into Coeur d'Alene
Lake waterward of 2,128 feet (Avista Datum) would require an mcroacbment permit from DL. In
addition, community dock applications require final plat approval. fiom the c o y y buildhg and
planning department. (Exbfbit PA-32,D L Letter)
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2.29

Noxious Weeds. Staff solicited comment fiom the Kootenai County Noxious Weed Departmmt. A
rcsponsc was xeccivcd on July 5,2006 md is in thc rccord. (Exhibit PA-21)

2.30

Coeur d'Alcne Tribe. Staff solicited comment born the Coeur d'Alene Tribe. A response was
received on June 21,2007 and is in the mord (Exhibit PA-26)

2.31

CC&R9s. Accordkg to the Narrative, W i s the owner and managing member of the project and
would control design development and maintenance responsibjli@until such time it is m e d ovw to
a Hom6ownersYAssociation for maintenance of the roads and common areas or a managemtat
organization for the golf course operations. CCSrR's have been drafted that outline these
responsibilities, as well as the restricrioas that will maintain the visual intcgity of thc project. The
Applicant would idom the County of any changes is ownership of any components of tbe pxoject
and insure the propex documentation is in place. (Exhibit A-48, Revised Narrative Page 24) At
this point in time, the Applicant has not submitted draft CCBtR's for this development proposal.

2.32

Sheriffs Department. Staff solicited a comment from the Kootenni Couaty Sheriffs Departmat
W S D ) . KCSD responded with a letter dated March 21,2007 s t a h that it has reviewed the plans
submitted for the propogd development. At that time, KCSD's only concern dealt with having
emergency access routes fiom the north and south ends of the development. (Exhibit P A 4
SbexifPs Department Letter) Subsequent q u e s t s for comments, due to changes in design, &ve
resulted in letters stating that KCW's concerns have been addressed, and tlut it has no fkther
comments on these cases. (Exhibits PA-9, Memo; PA-23, Letter)

2.33

XCootenai County EMS. A letter from Kootenai County EMS dated August 21, 2007, which
attached a prior response dated February 15, 2006 was submitted into evidtncc at thc hming
(Exhibit HE1000). The letter dated August 21, 2007 indicated tbat the groposed '*shuttleservice
tnd" from the Spa down to the wat&nt would need to be constructed of an all-westher driving
surface at least 20' wide with grades that would accommodate an emergency service provider, and
that the mad 8hOuld meet minimum fre district standards. The letter also referenced the prmious
cxmnments on the hvelopment, which were attached, which indicated concerns resulting from the
increased tr&c loading when considexlag alxeady approvd dtvdopmcnts on the east side of the
lake, as well as concerns related.to emergency medical response time which was stated to be a
minimum of 20 minutes in good driving conditions.

2.34

Public Comments. At the writing of the Staff Report,83 public comments had been received by the
Depaxtment. There wett 65 persons opposed, 16 in support, and 2 neutral. (Exhibits P-118 through
P-199, Public Comments)

3.01

Kootenai County Subdivision Ordinance, Title 10, Kootmai County Code (Ordinance No. 394).

This title outlines the application requirements and procedures, design standards, the factws to be
considered in deciding approval or denial, notice requirements, financial guarantee requirements and
requirements for establishing non-profit associations to maintain infrastructure andforcamon areas.

3.02

Kootenai County Zoning Ordinance, Title 9, Kootenai County Code (OrdinanceNo.393).
Chapter 15. Plmcd Unit Development; Chapter 23, conditional Uses.
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Chapter 15 includes the applicationrequirements and procedure, the elements of a PUD Master Plan,
and the criteria for approving a PUD. The primary uses in a PUD must be in confomaxlcc with
those allowed in the underlying zom. Other compatible uses may also be approved, providing they
will not adversely affect residential uses or create traffic congestion or hazards. The XrUD must
provide mads, water, fue and sewage systems that are adequate and meet local add state standards.
The uses intended for opes space must be appropriate to the scab and character of the development,
must meet the needs of the PUD and must be plamed in relation to any existing, nearby open space.
Open space must be conveyed to an individual or mganization responsible for maintenance. Prior to
recording the Final Development Plan, the Applicant must complete mad, fire, sewage and water
systems or provide a h a c i a 1 guarantee. The PUD must be in conformance with all other County
ordinances. After approval by the Board,the final development plan and restrictive covenants must
be filed with the County Recorder.
Requirements for notice and hearing procedures must be in accordance with K.C.C. $5 9-15-9 and 923-1,Title 2, Chapter 1 of the Kootmai County Code, and Idoho Code gg67-6512and 67-6515.

K.C.C. $8 9-15-9 requirks that "[rltview and approval (or denial) of the conceptual PUD plan [is to.
be] recommended by Ihe hearing body, and decided by the board of county commissioners, in
accordance with the heating and notice p c c d u w for conditional use permits and the r e q d e n t s
of this chapter."
KC.C. 8 9-23-1 requires that therequest be considered by the h&g
body, which must hold a
public hearing. fie hearing body's recommendation is then ooxlsidered by the Board, which may
make a k i l decision based on the hearing body's recommendation, or may bold a public hearing
prior to making a final decision. Notice must also meet the requirements of Idaho Code 5 67-6512,
or, when notice is r&ed
to two hundred (200) or moxe property owners or pwchasms ofrecord,
those given in K.C.C. 5 2-1-4.
3.03

1994 Kootenai County ComprehttlsivePlan, as amended
The Comprehensive Plan establishes long range plans for growth, development, land use and
environmental protection hKootcnai County. The plan outlines goals, objectives and policies that
provide fundamental decision making guidmce for other County ordinances and for future
development. The Comprehensive Plan includes a Future Land Use Map that provides a gmeral
outline of areas of suitable projected land uses, with approximately 'k mile wide transition areas
betwm designations.

3.04

Kootenai County Road Naming and Addressing Ordinance, Title 6, Chapter 1, Kootenai County
Code.

This chapter specifics how roads are to be named, the procedures for naming new roads, md the
requirements for road signs.
3-05

Kootenai County Site Disturbance Ordinance, Title 11, Chaptex 2, Kootenai County Code (as
amended by Ordinance No. 3741, and Site Disturbance PIan Requirements .for High Risk Sites,
adopted by Resolution.No. 97-10.

Management of runoff $und control of aosion during construction must bc in compliance with this
chapter and associated plan requirefxlmts. Plans must be prepared by a "design pmfgsional." A
Site Disturbance Permit must be obtaind.prior to the start of any excavation and a 150% financial
guarantee i s required.
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COMPREHENSIVE PLAN ANALYSIS

4.01

Natural Resources--land, air, water, vegetation, wildlife

GOAL 1:
GOAL 2:

GOAL 3:

GOAL 4:

GOAL 5:
GOAL 6:
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Maintaia and improve air quality.
Maintain the existing high quality of gromd waters inKootenai County.
Ensure that demand of groundwaterresources does not exceed m~tainableyield.
Preserve, protect, and enhance the water quality and quantity of lakes, streams,
rivas and wetlands in Kooteaai Couaty.
Encourage the preservation, protection, and enhancement ofnative vegetation.
Encourage the preservation, pxotection, and enhancement of fish and wildife
habitats.

Additiorial development of the site beyond its current use would require provision ofwater und saver
sennnnca,and the Applicant has proposed the creation of a public uJaterand sewer collection and
treatment services. The developer w d d be required to secure necessary permits and approvals

fiom D.EQ for those services prior to any finalplat approval. Any development on the site would be
subject to the Kootenoi County Site Disturbance Ordinance, which is intended to minimize
stormwater and erosion impacts. The applicant flus identified approximately 26 acres offeerally
regulated wetlands on site, 20% of which would be impocted by the development, though the
applicant has proposed construction ofieplacementwetlands to nzitigate that impact.

The AppIicant lras proposed that more than SO%.$ the site would remain in open space (1909
ewcludiag the goy course), and has indicated an intent to maintain native vegetation to the extent
practical. However,spscijic details related topresewation of native vegetation and wiidlfe habjtut~
wottld need to be accomplished through conditions placed on the devetopmsns, with addiCfo?ml
review required at rhe tine of develapment.
4.02

Hazardous Areas

GOAL 7:
GOAL 8:

Prevent or Mt development activity in hazardous areas.
Recognize thc heavy metals c~ntamhationpr~blcmin thc C o w d'AJerxe R i y a
Basin.

An estimated 75% of the gross square footage of development on the site is proposed to occur on
areus of steep slopes. with a sign$cant portion proposed to ocnir on slopes well in excess of 15%.
Specgc development footprints on steep slope3 would need fo be idinhied in order to minimize
impacts to the extentprucn'cal, and additional geotcchnicnl engineering woztfd be necessaryfor any
development oca{mmng
on slopes in excess of 1.5%.
The project is no#located within zhe Coeur d 'AleneRiver Basin.
4.03

Private Property Rights, Land Use
GOAL 9:

Develop land use regulations that protect property fights, maintain qyhty of life,
pl-ovidc adequate land for development, buffer non-compatible land uscs land uses,
and protect the environment.

The Kootenai County Zoning Ordinance pro&ies regulations intended to protect propenty rights,
protect natural resources, and buffer non-compatible uses. While the provisions for Phnned Unit
Developments within the Koolefiai County Zoning Ordinance allow for some addilionalflexibilities
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Kootenai County Hearing Bodies and Hearing Procedures Ordinance, Title 2, Chapter 1, Kootenai
County Code.

3.06

This chapter establishes Hearing Examiners and a Planning and Zoning Commission, and outlines
procdurcs for the conduct of huuings.
Idaho Code § 67-6512, Notice and Hearing Procedures for Special Use Pennits (applies to PUD
applications pursuant to Idaho Code 5 67-6515); 5 67-6513, Subdivision Ordinance; 4 67-6515,
Planneb Unit Developments; 5s 67-6519 and 67-6520, Permit ]Pxoctss; $ 67-6521,Actions by
AffectedPersons; 6 67-6535, Approval/ Denial Reqhments; 4 67-2343, Notice of Meetings.

3.07

Idaho Code 8 674512 requires at least one public hearing before the Harming Commission or a
Hearing Examiner, as provided in Idaho Codc 4 676520 and K.C.C.5 2-1-3. At least 15 days prior
to thc hcaring, noticc must be published in a newspaper of gtncral circulation within Kootenai
County, and must be provided to all political subdivisions providing services. A public service
notice may also be made available to other n e w s p a p , radio and 7 3 stations. If the Board holds a
second public hearing, notice and hearing procedures are the same, except the notice must include
the recommendation of the Planning Commission or Wearing Examiner. Under Idaho Code 4 676512, notice must be mailed to property owners or gurcbsexs of record withh the land being
considered, within 300 feet o f the external boundaries of the land, and to any additional area that
may be substantially impacted by the proposal. When notice is nqxtquired to two hundred (200) or
more property ownas or pqcbasexs of record, notice must meet the requimtnts set for# in K.C.C.
$2-1 -4. Botice mt also bc postcd on the premises not less than one week prior the hewing.

Idaho Code g'$ 67-6513and 8 67-6515 provide authofity and procedures for the consideration of
subdivision applications and planned wnit developments, respectively.
Idaho Code §§ 67-6519 and 67-6520 outhc the permit process and the decision specifications. The
application must first go to the. Planing Commission or .Ha& haminer for their
recommendation. Recommendations andlor decisions must specify the ordiiance and standards used
in evaluating the application, the xasons for the approval or dexrial, and if the decision is a denial,
the actions, if any, lbat the Applicant could take to obtain a permit.

Idaho Code !j 67-6521 defines an "affected person", states that an affected person may request a
hearing on any permit authorized under Chapter 65, outlines the actions the Board may take, and
provides for judicial review if requested within 28 days after all remedies have been exhausted under
local ordinances.
Idaho Code 5 67-6535 requires that the approval or denial be in writing and be accompanied by a
reasoned staterneat that explains the criteria and stankds considered =levant, the relevant contested
facts, and the rationale for the decision based on the factual jdonnation contained in the record,
applicable provisions of the Compehemiv~.
Plan, relevant ordinances and laws.

Idaho Code $ 67-2343 provides general requirements for meeting notices such as the
Commissioner's weekly deliberations.
,

Idaho Code $ 67-8003 establishing: an orderly, consistent review process for evaluating whether a
decision results ina regulatory taking.
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from the standards of the underlying zonel and provide specificallyfor mixed use developments dhar
otherwise would rot be rrlZowed within the u~det-lyingzones, approval u f a PUD would require an
q r e s s findjag that the development is compatible with surrounding homes, brrrinesses, and
neighborhoods, witA such afinding addressing the intent of this goal.
4.04

Population

GOAZ, 10:

Guide population growth to allow for inevitable expansion without sacrificing the
environment or the quality of life which currently characterizes Kootenai County.

Population growth may reasonably be expecfed as a result oJa proposed plcmned unit d e v e l o ~ e n t
which would enable development of up rr, 500 additional residential units. Environmental concerns
would need to bc mitigated t h r ~ conditions
h
that may be placed on rhe planned w i t dmeIopment
and subdivision. I n order to meet tlto standard of approvalfor a planfled unit development which
requires an expressfinding that the development is in tlze best interest of the public, the applicant
must dernonftrate thar the development will not negatively impact the quality of l f e in the
surrounding community.

GO& 11:

mvide safe, adequate, and affordable housing for people of all income levels.

All construction within Kootenai Counfyis subject to the standards of construction established in the
International Building Code to msure the safefy of all building construction. Kootenai County
presently has no afordable housing plan but do= allow manufactured homes in aN areas where
similar residential types are allowed. The proposal, aspresented, does not address this goat.

4.06

Economic Development
GOAL 12:

Promote a diversified, safe, and stable economic base in An e n v i r o ~ ~ t a l l y

GOAL 13:

responsible manner.
Maintain viable agriculture, forestry,and mining land uses.

The proposed PUD would allmv generally for the development uf a golf course, along with
residential development, and smaN appurtenant commercial usesl with potential de~eIopnzont
cortrdbuting to the creation of comtructionjobs which bokter the economic base for the region, as
well as service indtlshyjobs, which rend to be lowerpaying, but which pro-vide an injm of consumer
dollars into the area. Zoningperformance standard$ and design revielv are intended to assure that
development~om~trs
in nn environmentallyresponsible mannerTransportation
GOAL 14:
GOAL 15:

Pmvide for the eficient, saIe,and cost-dective movement of people and goods.
Assist h the operation and oxderly expansion ofthe Coeur d'Alene Airport.

Theproperty is located on Highway 97, sozrth of Wolflodge. n e Applicant has completed a tru#c
study updated in March 012007 in support of the upplication- Yhe Applicant's aafic study indicates
that the ~olume~to-capacityratio on this roadway section would exceed 85% ij the proposed
development were approved. However, it must bo emphasized that this study wns based upon
iderrlied driving conditiorts and without considering construction and worhjiwce traflc, and the
excessive slope and cmetnely narrow madway in ilre area oj Beauty Bny Hill. Therefoe, the
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credibility ofthis study with respect to both current, real-world conditions on Highway 97 and the
expected impact of the proposed development on these conditiow is highly questionable. More
credible evidence regardifig the expected impact to Highway 97I.v capacity wwe provided in
comments mceived from ESlfD, emergency service providers, and through public testimony, which
consisted largely of people who reside along the east side of Luke Coeur d'Alene and3eguently
drfve Mghway 9 7.
The Kootenai County Subdivision Ordinance addresses the intent of this goal in its requiredfindings
forpreliminary subdivision approval, with traffc impacts and potential access issues required io be
addressed and mitigated in order to meet the standards and findings required for subdivision
approval. Until the completio~tof the shrdy of Highway 97, which is currefilly being conducted by
the Kootenai Metropolitan Planning Orgarrizotion (KMPOI, the involved transportation entities w e
unable to identzjs, capacity improvements and transportation system mitigations that would
effectively mitigate capacity impacts to Highway 97 resultingfrom this deveiopment.

'

Theproperty is not in the general vicinity of the C o w d 'AleneAirport.
4.08

Public Services and Utilities
GOAL, 16:
GOAL 17:
GOAL 18:

GOAL 19:

GOAL 20:
GOAL 2 1:

Provide efficient, convcnicnt, and effective governmalt services.
Ensure efficient and effective police, fire, and emer&mcyservices.
Assist in the acient and orderly expansion and irnpxovanent of public utilities and
services.
Ensure availability and affordability of energy-related services while protecting the

cnviroment.
Protect water quality to ensure adequate quantity and quality of drinking wata to
meet the cutrent and future needs in the County,
Provide en.viromeatal.lysound, efficient,and cost-effective management of waste.

All jurisdictions providing senices 'to the subject properry have been @vmz the oppomnity ro
respond and comment. Specific concerns have been raised by fire and emergency service providers
about the adequacy of services in this area lo support a 500 home developmetat and related
commercial uses, particularly ir, light of the capacity iimitationr of Highvay 97. TAe Applicant has
proposcdpmiding a n w f i r e station for Eastside Fire District to be constructed when 50% of the
ufiits Jtcrve been sold; however. no mlligndofis have been proposed to address the addiiional
equk~nentand staffing needs mated by the resulting 30% increase in residential units served by
the Fire District vthis development is approved.
Kootenai County EMS has also expressed concern regarding response time to this urea and the
adequacy of their current delivery system to provide the required additional level of .yemice which

would resultfiom this develop~nent. The Applicant has ideatifid a possible lzeliport which could
address emergency evacuation in the event of exireme medical emergencies as a potential mitigation
measure. ci.sua related to law enforcemenfraponse time in this area were aIso misedfrequenriy in
public testimony. The Covnty'~subdivision ordinance addresses the intent of this goal by reqlciring
an express finding that services and facilities necessary to serve the development are feasible,
available, and adequate.
Water and sewage collection snd treatment systems would be revived as part of any subsequent
subdivision proposals and would require approval &Y Panhandle Health District, and the
Department of Environmental Quality. T h e applicant would be required to provide refuse dis~o$a[

.

,
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service, and additional recommendations have been provided by Kootenai County Solid Wmte in
order to arldress solid wasle management,
4.09

Education
GOAL 22:

Provide for school representatives to participate inthe community planning.

n e r e will be some impact fiom the development on the Comr diilene School District, who was
given an opporturtity to respond to the application.

4.10

Recreation and S+al
GOAL 23:

GOAL 24:
GOAL 25:

Sites

Develop quality County parks, greenbelts, and recreation fxilities to mett the
diverse needs of a growing population.
Secure waterfront and near-shore areas fof beneficialpublic uses and enbaoce pubIic
enjoymat of n gowbg popuf~on.
Encourage the presemation, protection, and enhancement of areas that are
historically and.culturallysi&cant.

The resort concept is not intended for public recreational usel and rhe proposal does not wnrmt
development ofaddilional county parks or greenbelts. While a&rcent to the waterfront, the subject
property is in private owrrership. The Coeur d 'Alene Tribe has identified the site to be culhually and
archacologically sig@canr; as a mitigationl the applicant has agreed to allow the Tribe to be
presertt during all excavation activifies to ensure that any unearthed archaeo10gi~caIresources are
handled appropriately.
4.11

Community Design
GOAL26:

GO& 27:

Foster growth h a m m e r which, does nor compromise the visual qualities of
Kootenai County.
Reserve, protect, and enhance natural l a b a r k s and ateas of scenic beauty, such as
waterways and unique 1.andscapes.

The Applicant appears to kme attempted to minimize the visual impact of rite development us viewed
from the lake through the design of the proposed development. It appears that the Applicant is
proposing to maintaia some of the natural vegetation throughout the prq-ect in open space not
designated for the golf course, and throughpreservation of hydr~logicprotection zones. Additional
detail would need zo be addressed regarding landscaping through the cotfptruciionrmeY1ewpr~cess.

4.12

Future Land Use Map
T h e K w t d County Comprehensive Plan Future Land Use Map identifies the subject property as
Thbcr and within thc Surfacc Water Overlay Designation. Tho Timbcr designation is to preserve
and protect existing productive timber areas. Timber areas we defined as areas where primary use i t
timber production and dwellings as incidental. Thc Sutface Water Overlay requires that special
consideratiofi be taken in residential areas. The mxthwestern most portion of this site is designated
Rural. The purpose o f this designation is to provide a "couutry like" setting for residences with
agricu1.tural, timber, or open space enyimnrnents, and to pfhrmt the financial burden of providing
infrastructure where is would be least beneficial.
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The proposed development is nor consistent with the firture land use designation for the subject
proper& contained in the Kootenai County Cmprehenslve Plan Future Land Use Map.

V

B O W ANGZ1YSI[SAM) CONCLUSIONS OF LAW

5-01

Thc dcvdoprnent, as proposed, is not compatible with the goals, policies and future land use map of
the Kootenai County Comprehensive Plan, as detailed in Section 4 above. Specifically,the proposed
dcve1opment.i~
not consistent with the Future Land Use Map and with Goals 4, 7, 9, 14, 17,23 and

24 of the ComprehensiveRan.
5.02

The application and design do not meet the requirments of Titlc 9, Chaptm 15 of Kootcnai County
Code, other applicable sections of this Title, other County ordinances, and the requiments of:othet
agencies. The applicant has not met all the requirements related to Hydrologic Protection Zones as
detailed in K.C.C. § 9-15-7(C)(2), and does not appear to have proposed a desigu that is compatible
with the natural charactexistics of the aria.

5.03

The proposed development, as proposed, is not compatible with surrounding homes, businesses and
neiborhoods, and with the natural charactaistics o f the area. Specifically, the proposed
development results in an overall hkgher density of development than is consistent with sum.mnding
land use, c o n s W s presented by natural features on the si4 and available transportation
infi-astructweand emergency services. The Applicant did not provide sufficient informationto make
a determination regarding the compatibility of the amphitheatre or the temporary rock mushing
operation.

5.04

The development, as proposed, is not compatible with the natural features of the site. Approximately
26 acres, representing 4%' of the site is identified as jurisdictional walands, which axe required to be
contained within a Hydrologic Protection Area as per K.C.C. # 9-15-7(C)(2). With more than 50%
of the site proposed to be in open spnce, development on the subject site will, nonetheless, impact
over 6 acres of wetlands (mughly 20% of all wctlwds identified), proposed to be mitigated through
construction of replacement wetlands. Further, with a significant portion of the development
proposed to be consiructed on slopes of 15 to 35%, and with the gentler topography on the site
proposed for golf course we,tbe design of the development does not amear to be compatible with
the na-1
characteristics of the site.

5.05

and facilities necesary to serve the development are not ftasible, available and adequate.
Specifically,the transportation is&astxucture and emergency services are not adequate in this area to
serve a development of this size. As based upon tht applicant's own tranic study, the volume-tocapacity ratio on Hi&vay 97 will exceed 85%, as based upon idealized driving cmditions and
without consideration of coestmdion and workforce traffic, and the excessive slope and extren;lcly
narrow roadway in the area of Beauty Bay Hill, thus indicating capacity impacts that wem also
identified by comments xeceived from Eastside Highway District, emergency service providers, and
public testimony. Mitigation proposed by the qplicant failsto address the issue of capacity, Based
upon comments Born 5xe and emergency service providers and thc public, emagency s f f v i c ~in
thia mea arc inadequate to support an additional 500 residential units and related commercial uses,
particularly in light of the capacity limitations of Highway 97, and praposcd mitigations fall short of
fully addressing this issue.
Sdces

'

5.06

The d a i s does not adequately address site constraints or hazards. Specifically, o significant portion
of the construction on the site is proposed in areas with slopes of between I5 and 35%.
Approximately 20% o f jurisdictional wetlands on the site will be impacted and will require
replacement wetlands.

'
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5.07

The application does not contain adequate information to determine whether the pmposed mads,
sidewalks, trails, and parking facilities within the development would establish or adequately
confribute to a transportation system for vehicles, bicycles, and pedestrians that is safe, convenient,
efficient, and that minimizes traffic congestion.

5.08

For the reasons stated above, the proposed development is not consistent with the intent and purpose
of Title 9 of the Kootenai County Code, as it does not promote the health, safety, mid genml welfare
of Jbotenai County, and does not meet the sta.udar& of orderly p w t h and development in Kootenai
County. Therefore, the amcnitia, design, md benefits of the PUD, as proposed, do not justi@ any
requested deviation ftom the normal requirements of this Title. D~elopmmtof thc PUD, as
proposed, is not inthe best interest oftbe public.

VIt

ORDER OF DECISION

Based on the Findings of Fact, Applicable Legal Standards, Comprehensive Plan Analysis, and the Bonrd
Analysis and Conclusicns of Law set forth hertin, and consistent with the recommendation of the Wearing
Examiner in this matter, the Kootmai County Board of Commissioners hereby ORDERS that the application
by Kirk XIughes Dcvclopmcnt LLC in Casc Nos. S-878P-07and PUD-057-07(Chateau de Loire) bc.
DENLED-

In oxder for this app1ication.tomeet the standards of approval for a Planned Unit Development, as set forthja.
Title 9, Chapter 15 of the Kootenai County Code, and a Subdivision, as set forth in Title 10 of the Kootenai
County Code, it is recommended thnt the following items be incorporated into any subsequent application;
1. Upon completion of the State Highway 97 Study ( m t l y underway), specific capacity and safety
improvements will need to be identifiedthat will mitigate impacts on Highway 97 r d t i n g from h
s
development. The developer would be required to enter into an agreement with ITD and ESHTl to
construct those mitigations and/or Sdancidly participate in the constsuction of those mitigations, as
determined based upon by the developer's proportima1 contribution to capacity issues andlor safety
requirements, and as may be agreed to by ED and ESW, and with conhurence of KMPO.
2. f i w to any subsequent application, the Applicant must demonstme fulfillmmt of all condtions
contaiaed within the Post-Mediation Agreement (Exhibit S-90), including but not limited to a
provision of an executed financial participation agreement with W O in support of thek Highway
97 study currently underway, and provision, of an executed agreement with XTD regarding
construction traffic, wMch shall define the f m s , inchding, but not limited to, days and hours of
permitted operation of construction vehicles on Highway 97, dorcemcnl, penalties, and financial
security as may be required by ITD.

3. The Applicaut must submit a revised design that minimizes development on slopes in excess of 15%.
The Applicant testified that thc proposd'building footprints included on the plan where intended to
provide a very prehnhary conceptual layout, and would be refined, subject to a more detaifcd site
analysis prior to the final plat development, rn order to minimize stom water,erosion control, and
site distixbance impacts. Any subsequent applications must identify specific building envelopes for
any building lots with an average slopc in excess of 15%, so as to mbhize the impacts of
construction,with all building envelopes setbnck at least 20 feet from the crmt of the slope,
4. The Applicant must submit a revised design thst mlnimizk the impacts to wetlands, which axe
required to be located in hydrologic protection zones, and reduces the amount of replacement
wetlands to the maximum extent practicable.
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5. The kpficaat must.provide submittals identifying hydrologic protection areas, consistent with the
requirements established in K.C.C. fj 9-15-7(C) (2). Notably, a 45 foot hydrologic protection zone is
required along the lake h n t , as asmeasured fiom the high water mark. The watercourse channel south
of Highway 97 must meet the 30 foot hydrologic protection area requirement through its entire
l~ngth,Xn addition, as based upon rcconmendations contained in the applicant's Wetland hpaot
Analysis @xhibit A-23, and consistent with the requirements of K.C.C. 4 9-15-7(C)(2), which
bases the Hydro1ogic Protection Area on the Wetlands Impact Analysis, all preserved andlor re
constructedwetlands must reflect a minimum Hydrologic Protection Zone of25 feet, with said to be
reflected on the IPUD plan.
6. The "shuttleroad" must be redesigned to meet ESHD standards (or emmgency access standads, at a
minimum, ifESHD grants a Section 500 variance), as per K.C.C.§ 10-3-1@)(1). The applicant will
need to provide an erosion contro1. plan to demonstrate that the design can feasibly meet the
rcquirtmmts of the Kootaai County Sitc Disturbance Ordbmce, Titic 11, Chapter 2, Kootenai
County Code, as amended by Ord-lance No.374. Further. due to the cuts required to meet this
construction standard, the applicant must also provide a detailed lmdscapiag plan to address visual.
mitigation,inaaccordance with K.C.C.$9-15-7(C)(l).
Due to visual impacts to the Sccnic Byway designation for Highway 97, emergency service
concerns,highway safety concerns, and c o n c regarding
~
the compatibility of an overpass with the
character of the community, any subsequent application must include plms for an ovcrpass or
underpass to be coxlstxucted during the h t phase of development to address the dcvdopent's
traffic needs across Highway 97, and must include more detailed info~mationregarding location,
conceptual design, impacts, and impact mitigation for that overpass or mderp'ass, with review .and
approval of the conceptual design by ESHD and X'XT)as the approving agencies for such right-of-way

encroachments.

It should be noted that the above actions arc not an exhawtivc list. Purthcr, when and if tbc above
are un.d&ken additional as yet unforeseen issues may arise. Tmplemcntation of the above
actions is NOT a guarantee of future approval.

actions
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TOPJUDGE LUSTER

TABLE 15-1
FORM AND CONTENT OF PUD PLAN
PLAN COMPONENT
1. Size and Format. Size 18" x 27''. Plan must encompass all land included in the PUD,
including open space that will not be used for building sites. Must also include north
arrow, date, legend, vicinity map and scale. Scale must be suitable to ensure clarity, and
between 1"=40' and 1"=100'.
2. PUD Name. If a previously approved PUD is being amended, the name must include
the word "amended.
3. Location. Section, quarter section, township, range, meridian, county and state.
4. The proposed layout, showing the location, type and acreage of proposed uses;
landscaping; signs; the approximate location, use, height, dimensions and proposed
setbacks of structures; proposed number of dwelling units for each area; and adjacent
parcels shown with dashed lines.
5. The final, approved layout showing dimensions, lot lines and the exterior boundary of
the PUD by distance and bearing; area of each lot in acres; the location and type of
approved land uses, including landscaping, parks, residential, commercial and public uses;
the approved location, use, height, dimensions and setbacks of structures and signs; and
approved density and number of dwelling units for each area.
6. Roads, trails, parking and loading areas within and adjacent to the PUD.
7. Easements - the location, dimensions, and purpose of existing or proposed easements,
with instnunent numbers noted.
8. Hydrography - drainages, water courses, water bodies and wetlands and associated
protection areas.
9. Topographic Elevations -contours shown at vertical intervals of not more than 5 feet,
at a scale between 1"=40' and 1"=1OO', and identrfying the following slope zones:
0- 14%
15-34%
235%
Contours shall be generated from field survey or aerial photography, and may not be
interpolated from USGS maps. Contours are not required for lots designated as open
space that will not be used for roads, driveways or structures.
10. Physical Features - the location of sigdicant physical features such as ridges, rock
outcrops or wooded areas.
11. Flood Plain - the location of any areas of special flood hazard and the language
required by the County Flood Damage Prevention Ordinance.
12. Existing built features including structures, wells, sewage systems and roads.
13. Building envelopes if required by the Director or Hearing Body.
14. Sensitive areas, as defined in this Title, if their location is known and can be shown on
the plan.

Ord~nanceNo. 393 (Zoning Ordinance Amendments)

CONC.
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FINAL
PUD
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May 29,2007
Mr. Gary Young
Chateau De Loire Project Manager
181 0 Schneidmiuer Ave., Suite 141
Coeur d' Alene, ID 83816
I

-

Subject: Chateau De Loire PUD May 24,2007 Request for Application Exceptions
Dear Gary,
We received your May 24,2007 letter on May 25,2007, requesting two (2) exceptions to the
application requirements for the Chateau De Loire PUD,Applications PUD #057-07 and # S878-07. Specifically, you requested: 1) to vary fiom (Table 15-1.1) the standard sheet size of
18" X 27"; and 2) to vary fiom (9-15-8A.13) the submission of individual lot profiles, cross
sections and slopes for proposed locations of specific "building site and access" cuts and fills.

I

First, based on the unique circumstances in this case including the size of the project coupled
with the voluminous amount of information required to be provided, we feel it would be in the
best interests of all parties to uniformly increase the sheet size. Therefore, we agree to a 24" X
36" sheet size provided (COA) the drawings utilize an effective color presentation of the
required attributes. Moreover and although not a listed application requirement, we suggest that
prior to submission the mapping be evaluated to determine whether additional views may be
beneficial to the reviewing agencies. Supplemental views may be helpful in expediting project
review by reducing the possibility of agency requests for clarification.
Second, a partial waiver of 9-15-8A. 13 has been requested due to several unique circumstances
that include ongoing efforts to effectively expedite project review consistent with the January 7,
2007 Post Mediation Agreement, the overall size of the project, and based on our May 24,2007
meeting where a strong desire was indicated to utilize individualized development plans.
Specifically, it is our understandmg the current proposal includes a developmental approach that
minimizes site disturbance, enswes the conservation of existing trees and use of effective erosion
control methods, all of which are proposed to be implemented on a site-by-site
building/development permit basis. Although this approach may ultimately prove difficult to
demonstrate full compliance with the criteria of approval by the decision maker for a PUD, we
feel there may be benefit to the environment and area trees by utilizing an alternative approach.
Please be aware however, electing to exercise this waiver in no wav reduces or eliminates the

Phone (208) 446-1070 Fax (208) 446-1071
451 Government Way
P.O. Box 9000 Coeur d'Alene, ID
EXHIBIT
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auplicantYsburden of roof in demonstrating how the uroiect will be in concordance with
the minimum criteria of a ~ ~ r o vas
a loutlined in Kootenai County Code; which in part
requires a demonstration that all of the lots created will be of reasonable utility, livability,
and are capable of being built upon without imposing unreasonable burden to future
owners. Therefore, we reluctantly agree to a waiver of the Preliminary Engineering Plans
specifically and only for individual "building sites and access" subject to, at a minimum,
the following conditions:
1) The preliminary application shall require the submission of a (COA) preliminary
Tree Conservation Plan. Said Plan shall, with the exception of the removal of
trees necessary for a residential building envelope and no more than a specified %
for other structures (i.e.: including but not limited to driveways, outbuildings,
landscaping etc), conserve and preserve the existing trees indefinitely.
2) The preliminary application shall require the submission of an erosion control
plan utilizing best management practices and be compliant with Kootenai County
requirements.
3) In addition, the preliminary application shall require the submission of a various
"typical" (COA)building site and access engineering plans. At a minimum the
"typical" building site and access plans shall include designs for all of the
potential methods for disturbance fiom the most extreme to the least.
4) Since it is always the applicants responsibility for demonstrating how they have
met all of the requirements of the Code, we strongly suggest you provide any
other materials or data you feel are necessary.
Please keep in mind that all of the remaining requirements of Kootenai County Code 915-8A.13 shall be in full force and effect as a requirement of application submission.
As such, pursuant to Kootenai County Zoning Ordinance 9- 15-18A, the requested
Application Exceptions are hereby GRANTED,subject to your timely written acceptance
of the above listed "Conditions of Approval" (COA).

If you have any questions or concerns, please feel free to contact the Project Planner, Mr.
Jay Lockhart, at your convenience, (208) 446- 1088.

dwtt Clark

Director of Building & Planning
CC:

John Cafferty, Chief Deputy Prosecuting Attorney
Jay Lockhart, Project Planner
Geraldine Kirk-Hughs
Carey Hagen-Tate Engineers
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STATE OF IDAHO

DEPARTMENT OF
ENVIRONMENTAL QUALIN

-

2110 Ironwood Parkway Coeur d'Alene, Idaho 83814

C.L 'Butch' Otter, Governor
Toni Hardesty, Director

(ZOB) 768-1022

June 7,2007

Mr. Jay Lockhart
Kootenai County P l d g Department
PO Box 9000
Coeur d' Alene, ID 838 16-9000

RE: Chateau De Loire Golf, Spa, and Lake Club (Case No.PUDQ57-07 and S-878P-07)
.. .,

Dear Mr. Lbckhart:

011 March 20,2007 this office received information related to the above referenced applicationfor a Planned
Unit Development with a Subdivision overlay for a proposal to develop about 578 acres of land in Kootenai
County into a new resicbtial community ultimately consisting of up to 500 equivalent residential units d e d
Chateau de Loire. Our involvermnt with this application is to provide the county with cornrnents reflecting
compliance of proposed drinking water and wastewater systems senring the facility with applicable Idaho
drinking water and wastewater rules and statutes. This ofice previously wmmented on Chateau de Loire
applications inthree letters in2005 and one letter h 2006.
We have reviewed the Chdteau de ]LoirePreliminary Engineering Report (PER) included in the submittal as
stamped by Robert Tate, P.E. of Tate Engineering on March 1,2007.
This report describes theproposed dnirkingwater system as being sqplied by water from Lake Coelrr d'Alene
that i s treated by slow sand filtrationand disMectedby chlorination before being stored and distributed to the
users. This fype of water system designhas been utilized with success on otherpublic wwater systems using W e
Coeur d' Alme as a source ofwater. Similar systems are in use servixlg Harbor View Estates, Syringa Heights,
and Qomx Ranch. The choice of slow sand filtration provides opedona1and maintenance challengesthat are
well suited to the capacities of developments like Chateau de Loire. DEQ conc~]rs
with the proposed drinking
water design.

The wastewater system being considered for Chateau de L o i hvolves collection of sewage using conventional
gravity sewer mains for whole sewage and initial treatment in some type of activated sludge process like
sequencingbatch reactors, Finrrl treatmentwill be accomplished using sometype ofmembrane filtration system
such as the Zmon ZeeWeed membrane bioreactor (MBR) system described in the submittal. This level of
treatment i s necessaryto +eve the proposed Class A wastewater standards at Chateau de Loire in compBance
with the Idaho Rules for the R e c l d o n and Reuse o f Municipal and I n d d a l Wastewater (IDAPA
58.01-17). Duplicate treatment trains are a feature ofreliabilityrequirementsofClass A systems. Disposal of
the ClassA reclaimed wastewater is proposed in the PER by irrigation on the golf course being constructed in
the development. l h h g the winter montbs the design calls for storage of the'Class A wastewater in a 17
million gallon capacity h e d lagoon. A Wastewater Reuse Permit issued by DEQ will be necessary for
operation of the proposed sewage system. DEQ concurs with the proposed wastewater system being comi&xed
for Chateau de hire.
r'
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ChatePu D e Lnfre Golf, Spa, and Lake Club (Case No. PUD-057-07and S-878P-07)
June 7,2007
Page 2

RE:

The submittal indicated that the completed water and wastewater sywill be owned, operatsd, and
maintained by a new rmta and sewer amciation. While this type of arrangement is acceptable to DEQ,we
would recommend that the developers consider following the plan being implemented at the nearby GoRanch Golf and Lake Club to tmmtbr responsibility for the completed water and sewer s y s t e m to the No&
Kootenai Water and Sewer District .(NKWSD). The advantage of&is type ofammgemcntish tW S D oarx
provide a level of operating experience and management that is diflicult to establish or be sustained by a local
association. We feel the public interest isbetter sewed by having water and sewer systems similar to Chateau
de Loire managedby a Wer and sewer district like NRWSD and encourage the deve1opers to contactNKWSD
..
-. to.*
,thispossivfity. . .
-. .
~lthoughnot directly related to the proposed water and sewer systems, we feel, a 'wmmcntneeds to be made
regibdhg water quality impacts thaf might result h m modifying 578 acres of ranch and forest lands into a
development with SO0 living units, an 18-hole golf'murse, md other amenities. h a simila~development on
Lake Coew d'Alme that has been in. operation since 2002, evidence has evolved tbat importation ontn h e
property of significant volumes of water for golf course irrigationpurposp and incmses inimpermeablesbnn
water moff surfaces may have m&ed the character of the downgradient ground watex and fllrface water.
Changes to wata management within mC Chateau de L o b site might creak new wvface expressions oftbc
groundwater and/orincreased flows in existing surhce water d r a h g s . Wchanges ofthis nature are cxhiited
once the development is completed, it will be the msponsib'ity of the owners to determine thewater quality
d c a t i o n s and, if necessary, take appropriate comtive d o n steps.

A h d engineering report describing the design crikria used for sizing, selection, and siting of the drinking
water and wastewafer systems wiU need to be submitted to DEQ for review after completion o f county
applications reviews. Once c o n c m c e has been achieved on.tbe design, plans and specifications for
c o m o n ofthe water and sewer systems must be submitbd for DEQ approval.
Sincerely,

Gary J. m e y , P.E.
c:

Geraldine Kirk-Hughes, Kirk-Hughes Development, LLC.2551.W Fort Apache, Zas Vegas, NV 8911.7
Rob Tate, Tats Engineahg, 1103 N.4~ Street, CdA
Brian B.Bills, Kirk-Hughes Development, LLC,714 W Davidson, CdA 838 14
Gary Young, e2 planning and design, 18 1 0 SchneiWler Ave, Post Palls, ID 83854
Mike Galante, North Kootenai W&S District, PO Box 3088, Haydm 83835
(#9790at specs at C-107, p1.mat C-30 & pws file W e a u de7Lo"ye)

.
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Gary Young-e2planning and design
From:
To:

Sent:
Subject:

<gkhughes@kirkhugheslaw.corn>
<e2planninganddesign@verizon.net>
Tuesday, September 25,2007 8:02AM
[Fwd: RE: PUD -057-07 & S-878-P-07lPeak Hour Traffic]

>
> From: "Michael Porcelli" < Michael.P~rcelli@itd.idaho~g_o~v
>
> Date: 2007/09/21 Fri PM 01:04:04 PDT
> To: < gkhughh.s_@-kirkhugheslaw .c o m >
> CC: "Garry Young" < Garr~.Young@itd.idaho.g~v
>
> Subject: RE: PUD -057-07 & S-878-P-07/Peak Hour Traffic
>
> For now, the peak hours appear to be 7:00 to 9:00 AM and'4:00 to 6:00
> PM.
>
> We might need to refine these times when work is ready to begin,
> depending on other projects, and other factors such as school bus
> schedules for work during the school year, etc.
>
> Let me know if you need anything else.
>
> Michael A. Porcelli, P.E.
> Idaho Transportation Department - District 1 Traffic Engineer
> 600 West Prairie Avenue Coeur d'Alene, ID 83815
> 208-772-1218/FAX 208-772-8039 michae_~porcel
Ii@ iid. idaho.ggv
>
> -Original Message> From: g ~ ~ g h e ~ @ k i r k h ~ h e s[mailto:gkhughes@kirkhugheslaw.com]
la~.~~m
> Sent: Thursday, September 20, 2007 1:04 PM
> To: Michael Porcelli
> Subject: PUD -057-07 & S-878-P-07/Peak Hour Traffic
>
> Mr. Porcelli:
>
>
>
>
>

Could you please be so kind as to provide me with the peak hours as
determined by ITD for SH97? I would very much appreciate this
information by tomorrow, September 21. Thanking you in advance.
Geraldine Kirk-Hughes

1-
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ACKNOWLEDGEMENT

KIRK-HUGHESDEVELOPMENT, LLC (KHD),agrees to lun all Chateaux de Loire
construction traffic using State Highway 97 at non-peak hours as detennioed by the Idaho
Transportation Department (ITD) i d as aclcnowledged in the Post-Mediation Agreement KHD
executed with the Kootenai County Board of County Commissioners on January 19,2007.
Peak hours as have,been determined by ED are 7 a.m. to 9 am. andip.m. to bp.m.
Monday through Friday.

Kirk-HughesDevelopment, LLC
STATE OF NEVADA

COUNTY OF CLARK

19+
LR

SUBSCRIPTED and SWORN to before me
this

day of september, 2007.

f/*,d(A
NOTARY PUBL~C!,in and for said d
State and County

NOTARY PUBLIC

ELAINE R. ELDRIDGE

-

STATE OF NEVADA CWNlY OF UARK
MY APPOINTMENT EXP. OCT. 28,2008

NO:04-92648-1

I

d

of Coeur d' Alene
of Post Falls

Clty of Hayden
Clty of Rathdrum
Coeur d' Alene Tribe
East Side Highway District
Idaho Transportation Department
Kootenai County, Idaho
Lakes Highway Distrlct
Post Falls Hlghway Distrlct
Worley Highway Dlstrict

Cooperatively Developing a Transportation Plan for Kootenai County, Idaho

.

August 3,2005
Mr. Rand Wichman, Director
Kootenai County Building and Planning
45 1 Government Way
Coeur d' Alene, ID 83816-9000

Subject: State Highway 97 Traffic Mitigation and Corridor Study

Dear Mr. Wichman,

I

Recently, the Kootenai Metropolitan Planning Organization (KMPO)began the
evaluation of State Highway 97 (SW97)from Interstate 90 south to Harrison, ID,
as well as the effects of long term development potential and sustainability of this
single route to access the east side of Lake Coeur d' Alene. Our p r e m
findings as presented to the KMPO and ITD Board in July,2005 indicate that
over the next twenty years, traffic can be expected to increase from +/- 1,200 cars
a day currently to just over 9,000 cars per day. A vast majority of those future
trips will rely heavily on access to Interstate 90, for daily commuting and service
related trips into the Coeur d' Alene-Post Falls urban area.
Additionally, the current hourly and daily carrying capacity of SH 97 from
Interstate 90 to at least the Beauty Bay Recreational Area access has some serious
issues that will become even more severe with additional growth and
development.on the east side of Lake Coeur d' Alme. This is due to steep
topography, tight 20 mile per hour c w e s , limited to non-existent shoulders, steep
embankments, limited drainage, winter shadow effects due to the north facing
slopes, limited sight distance, narrow lanes and the mix of heavy truck traffic
associated with the movement of forest products.

For the reasons indicated, we believe two concurrent actions are appropriate for
consideration of financial participation by proposed developments being
considered along, and that receive access from, State Highway 97:
1. Proposed developments should financially participate in the SH 97 Corridor
Study currently being programmed by ITD District 1. The necessary match tothis corridor study would be approximately $1 1,000.00 and should be
allocated based on the number of lots being currently considered by proposed
developments that expect to utilize SH 97 for access to Interstate 90. Th
would amount to about $14.00 per submitted lot.
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2. Proposed developments should financially participate in providing necessary
match to ITD District 1's currently programmed SH 97 Safety Project. This 2

million dollar project would begin to address safety related issues that can
help to mitigate and offset the increased safety related issues that will occur as
new developments are approved and occupied. The necessary matcb to
advance this project would be $146,800.00 and should'be allocated based on
the number of lots being currently considered by proposed developments that
expect to utilize 5H 97 for access to Interstate 90. That would amount to
about $185.OO per submitted lot.
From the I(MP0perspective, these two actions would make a significant
contribution toward partially funding the transportation related issues facing the
east side of Lake Coeur d' Alene that will occur as a result of continued growth
and development.
Sincerely,

0RIGDTA.L SIGNED AND MAILED

Glenn F. Miles
Executive Director

w o

1-800-698-1927
cc: Dixie Reid, KMPO Chair
Scott Stokes, ITD District 1

ACKNOWLEDGEMENT

KIRK-HUCIHES DEVELOPMENT, LLC (KHD),agrees to financially participate in
studies pertaining to State Highway 97 which will be under the direction of the Kootenai
Metropolitan Planning O r m a t i o n (KMPO) and the Idaho Transportation Department (ITD).

Funds will be paid by KHD in the amount as outlined in KMPO'S letter of August 3, 2005,
which is attached hereto. This financial participation shall be paid upon the 6mal approval of the
PUD Application, as acknowledged in the post-~ediationAgreement KHD executed with the
Kootenai County Board of County Commissioners on January 19,2007.
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GERALDINE KIRK-HUGHES
Managing Member
Kirk-Hughes Developmenf LLC
STATE OF NEVADA

1

) ss:

COUNTY OF CLARK
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SUBSCRIPTED and SWORN to before me
this

18w
day of September, 2007.

LR U A ~ ~ L

NOTARY PUBLIC,in and for said
State and County
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